
By Con Lucey
  

Brexit: Potential Transitional Arrangements



BREXIT: POTENTIAL TRANSITIONAL ARRANGEMENTS

I IEA 1

20TH OCTOBER 2017

Introduction 

A transitional arrangement in the context of the UK leaving the EU offers a number of potential advantages.  

First, such an arrangement could help to provide stability during the likely gap between the UK exit in late March 2019 and the 
completion of negotiations on new arrangements between the UK and the EU.  

Second, it could help to mitigate the effects of the sudden imposition of tariffs on trade between the UK and the EU. Third, for Ireland 
in particular, due to our reliance on the UK market, it could provide time to adjust to new markets, and to find new supply sources.

It is clear that there is little similarity between the “inward” transition that Ireland undertook between 1973 and 1978 following our 
accession to the EEC, when the final destination, time-frame and annual steps were all known in advance, and the exit process for the 
UK which contains so many unknowns.  

Like most aspects of Brexit, there are economic, legal and political dimensions to any transitional arrangement. This briefing paper sets 
out the positions to-date of the UK and the EU as regards transitional arrangements. It also contains an initial assessment of the content 
and timetable for such an arrangement.                                                                                        

The main working assumption is that the UK will leave the customs union and the single market, i.e. a “hard” Brexit. No view is taken  
in this brief on a future trading arrangement between the UK and the EU.

UK Position on Transitional Arrangements

In the first comprehensive statement from the UK Government on its Brexit strategy, the Lancaster House speech by Theresa May in 
January, she raised the issue of transitional arrangements: 

It is in no one’s interest for there to be a cliff-edge for business or a threat to stability, as we change from our existing relationship to a new 
partnership with the EU.  By this I do not mean that we will seek some form of unlimited transitional status[…]  Instead, I want us to have 
reached an agreement about our future partnership by the time the two-year Article Fifty process has concluded.  From that point onwards, we 
believe a phased process of implementation […] will be in our mutual self-interest.  

In the letter triggering Article 50 on 29 March 2017, the Prime Minister made a similar reference to “implementation periods”.

Following the set-back in the General Election, the UK Government seems to be giving somewhat more attention to the economic 
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implications of Brexit.  In July, the Prime Minister initiated a consultation process with the leaders of business (the UK’s new ‘business 
council’), having largely ignored them for the previous year, and also stated that the government intends to negotiate a transitional deal to 
help smooth the exit process when the UK leaves the EU in March 2019. (Mrs May seems to have difficulty using the term “transition” 
in a gesture to the “Leavers”, and continues to refer to an “implementation phase”).

The Financial Times editorial assessed this development as follows: 

After all the leaks, infighting and subordination, a measure of common sense has broken out inside Theresa May’s cabinet. The Brexit realists, 
led by the chancellor Philip Hammond, have successfully pressed the case for a gentle glide path for the UK out of the EU. Casual talk about 
a cliff-edge departure has given way to an acceptance of the obvious: the national interest lies in a transition deal (or “implementation phase” 
to use the government’s euphemism) to prevent an economic shock devastating business confidence.

In late July, Chancellor Philip Hammond told business leaders that he wants to negotiate a two-phase Brexit deal, starting with an “off the 
shelf ” transition period during which the UK would maintain current trading relations with the EU, i.e. full access to the single market 
and the customs union. He wants this to be followed by an “implementation phase” while a new UK-EU trade agreement is put in place. 
It is understood that he believes that both transition and implementation phases should end by 2022, three years after the UK exit, and 
the latest date for the next UK general election.  

In late August the British Labour Party announced a dramatic policy shift by backing continued membership of the main EU economic 
structures for a period after March 2019. Writing in the Observer, the Shadow Spokesman for exiting the EU, Keir Starmer stated:  

Labour would seek a transitional deal that maintains the same basic terms that we currently enjoy with the EU. This means we would seek 
to remain in a customs union with the EU and within the single market during this period.  It means we would abide by the common rules 
of both.  

It is understood that the Party believes that the transition period would last between two and four years.

Theresa May’s Florence speech on 22 September 2017 has clarified the UK position on transition (which she still refers to as 
“implementation”).  Key extracts are as follows: 

The UK will cease to be a member of the EU on 29 March 2019.  We will no longer sit at the European Council table or in the Council of 
Ministers, and we will no longer have members in the European Parliament.

[…] But the fact is that, at that point, neither the UK, nor the EU and its Member States, will be in a position to implement smoothly many 
of the detailed arrangements that will underpin this new relationship we seek. 

[…] As I said in my speech in Lancaster House a period of implementation would be in our mutual interest.

[…] So during the implementation period access to one another’s markets should continue on current terms and Britain should also continue to 
take part in existing security measures. And I know businesses, in particular, would welcome the certainty this would provide. The framework 
for this strictly time-limited period, which can be agreed under Article 50, would be the existing structure of EU rules and regulations.  

As regards the time-period for the transition arrangement, she refers to the time necessary to prepare the new processes and systems in the 
new “partnership” arrangements. She also recognises that an agreement on a future partnership will require legal ratification. Overall, she 
suggests a transition period of around two years.

UK Position on Transitional Arrangements

The European Parliament and European Council have each set forward their positions on transitional arrangements. These are summarised 
below.
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European Council

The position of the European Council was set out in the “Guidelines” statement on 29 April 2017. The position is based on a clear 
implementation of Article 50.  The following are key extracts from the Council statement, regarding future relations with the UK. The 
Council makes it clear that establishing a framework for these future relations is favoured:

On the date of withdrawal, the (EU) Treaties will cease to apply in the UK [...] The two year timeframe set out in Article 50 ends on 29 
March 2019.

The main purpose of the negotiations will be to ensure the UK’s orderly withdrawal. 

While an agreement on a future relationship between the Union and the UK can only be finalised and concluded once the UK has become 
a third country, Article 50 requires to take account of the framework for its future relationship with the Union in the arrangements for the 
withdrawal. To this end, an overall understanding on the framework for the future relationship should be identified during the second phase 
of the negotiation under Article 50. We stand ready to engage in preliminary and preparatory discussion to this end in the context of Article 
50, as soon as the European Council decides that sufficient progress has been made in the first phase towards reaching a satisfactory agreement 
for an orderly withdrawal.

On the particular issue of transitional arrangements, the Council has indicated that as part of this process it is agreeable to the idea of 
defining transitional arrangements which are in the interest of the Union:

To the extent necessary and legally possible, the negotiations may also seek to determine transitional arrangements which are in the interest 
of the Union and, as appropriate, to provide for bridges towards the foreseeable framework for the future relationship in light of the progress 
made. Any such transitional arrangements must be clearly defined, limited in time, and subject to effective enforcement mechanisms. Should 
a time-limited prolongation of the Union acquis be considered, this would require existing budgetary, supervisory, judiciary and enforcement 
instruments and structures to apply.

European Parliament

In its Resolution on Brexit the European Parliament stated the following in relation to transitional arrangements:

The European Parliament believes that transitional arrangements ensuring legal certainty and continuity can only be agreed between the EU 
and the UK if they contain the right balance of rights and obligations for both parties and preserve the integrity of the EU’s legal order, with 
the Court of Justice of the EU responsible for settling any legal challenges; that any such arrangements must be strictly limited both in time – 
not exceeding three years – and in scope, as they can never be a substitute for EU membership.

Overview

As there is no definition of transitional arrangements applicable to a Member State leaving the Union in either the Treaty on European 
Union or Treaty on the Functioning of the European Union, it can be anticipated that the EU27 will largely decide the conditions 
attached to a transitional arrangement. The Council has already determined that such an arrangement must be clearly defined, limited in 
time, and subject to effective enforcement mechanisms. 

If the transitional arrangement involves prolongation of the EU acquis (EU body of legislation) then the existing budgetary, supervisory, 
judiciary and enforcement instruments and structures would apply. The European Parliament has further qualified the conditions by 
putting a time limit of three years; it also confirms the role of the ECJ in resolving legal issues.

Content of a Transitional Arrangement?

At the opening of the negotiations on 19 June 2017, led by Michel Barnier for the EU and David Davis for the UK, the EU position on 
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the phasing of the negotiations prevailed. 

The agreed Terms of Reference for the Article 50 negotiations state that the “divorce” issues will be dealt with first, namely: (i) citizens 
rights, (ii) financial settlement and other separation issues, and (iii) a dialogue on Ireland and Northern Ireland.1 The initial phase of 
negotiations on these issues are scheduled to run until December 2017, though more time may be required.

Assuming satisfactory progress under the first phase, then the period from the conclusion of Phase One to October 2018 would be 
available to deal with the second phase. (The six months or so up to end March 2019 will be required for ratification of the agreement 
by the European Council and the European Parliament). It will be for the European Council to decide when sufficient progress has been 
made on the “divorce” agenda to trigger the second phase.  

The second phase can be conveniently divided into two elements as follows:

Future relationship: As provided for in Article 50, negotiations will focus on reaching an overall understanding on the future framework 
for relationships, including trading relationships, between the EU and the UK. It is clear that negotiations on a new arrangement can only 
be concluded when the UK has left the EU. A deal on a new relationship between the EU and the UK will require unanimous agreement 
at EU level.

Transitional arrangements: It is in the interests of both the EU and the UK to avoid a “cliff-edge” situation following the 29 March 
2019. The EU Council “Guidelines” statement recognises that the second phase of negotiations may seek to determine transitional 
arrangements and that these arrangements may provide for bridges towards the future relationship.  The UK Prime Minister’s Florence 
speech contains the clearest statement to-date on the type of a transitional arrangement being sought by the UK.  

The limited time available to negotiate a transitional deal, and the case for having an agreement on the transitional arrangement well in 
advance of the UK exit date, are likely to influence the type of deal. An agreement to continue applying the EU acquis to the UK for a 
temporary period is thus an attractive option. In that situation the EU would require that the existing budgetary, supervisory, judiciary 
and enforcement instruments and structures continue to apply. Theresa May’s Florence speech seems to accept these realities.

In general terms, at EU level a transitional agreement would be in the form of a Treaty. However, until the detailed agreement is known, 
the precise legal requirements are uncertain (e.g. will the UK seek some exemptions from the full acquis?).

Concluding Comments

The EU will largely determine the conditions attached to transitional arrangements, and the EU is clear on the conditions to apply to the 
UK if the transition involves an extension of the acquis. The UK Prime Minister’s Florence speech seems to accept these realities.

However, a “worst case scenario” cannot be ruled out. This could be the outcome if either the EU-UK negotiations break down in the 
withdrawal phase, or if a trade agreement is not close to being concluded after two years of post-exit transition. There could still be a cliff-
edge situation in 2021. Also, the level of prolonged uncertainty facing UK business would be very damaging in itself.

A future trade agreement between the EU and the UK could possibly contain some separate transitional phasing-in; however it is too early 
in the overall Brexit process to be any more definite.

Ireland has a particular interest in many aspects of the implementation of Brexit, including transitional arrangements, because of our 
dependence on trade with the UK. Assuming that the transitional arrangement involves a two-year prolongation of the acquis for the UK, 
during which a trade agreement is concluded, followed by a further year for the EU to ratify the trade agreement, then our exporters and 
businesses have a reasonable, but relatively short, opportunity to make the required adjustments.  

1 For the initial phase, the Ireland and Northern Ireland agenda is largely limited to the Common Travel Area and issues arising from the Good Friday Agreement; it is difficult 

to see how the Irish border issue could be finalised until the future trading arrangement has been clarified, unless the UK were prepared to accept some unique status for Northern Ireland.
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