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Reviewing the Role of the Oireachtas in European Affairs 1 

Dr. Gavin Barrett, School of Law, University College Dublin 

I. Introduction 

We live in times when it has become regrettably clear just how high the cost of not having 
appropriately rigorous and effective systems of oversight accountability at all levels of Irish 
society, in both the public and the private sector, can be. If it was not obvious before, it seems 
clearly evident by now that no decision-making entity of any consequence in twenty-first 
century Ireland should operate without some system for enforcing day-to-day accountability. 
This requirement applies as much in relation to the executive branch of government as in 
relation to any other institution or entity. The design of a system of parliamentary oversight 
and scrutiny in relation to European affairs is a vital part of the system of good government 
which is needed in any member state of the European Union.  

The need to implement the Lisbon Treaty reforms concerning national parliaments constitutes 
an opportunity in this regard.2 It is an opportunity which needs to be availed of with some 
alacrity, as it is one unlikely to present itself again soon. Just as was the case in relation to the 
reforms pertaining to the role of the Oireachtas which were introduced between the first 
(unsuccessful) and second (successful) Nice Treaty referendum,3 changes introduced now to 
the system of oversight and scrutiny are likely to remain with us for several years to come.  

The current situation regarding Oireachtas scrutiny is essentially a holding position: on the 
basis of a recommendation of the Oireachtas Committees on European Affairs and European 
Scrutiny made in December 2009, interim arrangements and procedures have been put in 
place which enable the two Houses of the Oireachtas to deploy their new powers under the 
Lisbon Treaty pending the completion of what is intended to be a comprehensive consultation 
by the Joint Committees on the future role of the Houses of the Oireachtas in European Union 
Affairs.4 Resolutions adopted in the Dáil and the Seanad on 10 December 2009 stipulated that 
the Joint Committee on European Affairs and the Joint Committee on European Scrutiny 
                                                        
1 This paper is a revised version of a paper delivered on 5 May, 2010 to the Joint Oireachtas Sub-Committee on 
the Review of the Role of the Oireachtas in European Affairs, chaired by Ms. Lucinda Creighton TD and at 
which, in addition to the author, Mr. Brendan Halligan, Chairperson of the Institute of International and 
European Affairs, as well as former European Parliament President Mr. Pat Cox were also invited speakers. A 
transcript of those proceedings is available online at 
 http://debates.oireachtas.ie/DDebate.aspx?F=EUR20100505.XML&Ex=All&Page=1&SCOM=Sub-Committee 
on the Review of the Role of the Oireachtas in European Affairs 
Thanks are expressed to all concerned. Responsibility for views expressed remains that of the writer. 
2 Albeit perhaps one showing slightly diminished promise now that the urgency associated with resolving the 
crisis created by the failure of the first referendum in June 2008 has faded 
3 These include the European Union (Scrutiny) Act 2002. See more generally G. Barrett, "Oireachtas Control 
over Government Activity at European Union Level: Reflections on the Historical Context and the Legal 
Framework" and L. O' Hegarty, "Parliamentary Scrutiny of European Affairs in Ireland - the European Affairs 
Committee, the Scrutiny Committee and the European Union (Scrutiny) Act 2002", Chapters 6 and 10 
respectively of G. Barrett (ed.), National Parliaments and the European Union - the Constitutional Challenge 
for the Oireachtas and Other Member State Legislatures (Clarus Press, Dublin, 2008)  
4 See more generally, Joint Committee on European Affairs and Joint Committee on European Scrutiny, Joint 
Report on Implementation of the Lisbon Treaty: Interim Arrangements on the Enhanced Role of the Houses of 
the Oireachtas (8 December 2009). 
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were to review the operation of these interim arrangements and jointly report thereon (and on 
such related matters as the Committees think fit) to Dáil Éireann within six months.5 If a 
minimalist approach to change is adopted, the consequences will be limited. The Resolutions 
stipulate only that "the Committee on Procedure and Privileges shall recommend to the Dáil 
such amendments to the Standing Orders of Dáil Éireann and the Orders of Reference of 
Committees as may be required.” 6 In fact, as this paper hopes to outline, far greater changes 
to Oireachtas oversight powers seem appropriate than mere amendments to Standing Orders. 
Whether the political will exists to effect these greater changes remains to be seen. 

Ireland is not alone in examining at present the relationship of parliament and executive in 
the light of the coming into force of the Lisbon Treaty. Similar issues have occupied 
legislatures in most other member states.7 However, Ireland's failure in the past to address 
adequately matters of democratic accountability - a failure which has led to its being 
(accurately) characterised as a 'slow adaptor' to European integration 8 - means that this 
country has more ground to make up than other member states do in the field of 
parliamentary oversight of European policy-making and implementation. 

 

II. Implementing the Lisbon Treaty Reforms - Only Part of the Need for Reform 

The Lisbon Treaty 9  - now elaborated on in particular both by the new Article 29.4.7º and 8º 
of the Irish Constitution 10  and by the provisions of the European Union Act 2009 11 - 
provides us with certain challenges, most prominently: (a) the need for a system to implement 
the subsidiarity control mechanism with its so-called yellow and orange cards, (b) the need to 
be able to operate our national parliamentary veto on the use of passerelle provisions 
providing for shifts at European level to qualified majority voting  or to the ordinary 
legislative procedure, and (c) the need to filter and gain maximum advantage from the vast 
quantities of information being supplied directly to this parliament from the European Union.  

These challenges, as considerable as they are, are only part of the agenda which needs to be 
confronted, however.12   

                                                        
5 At the time of writing, it seems unlikely that this deadline will be adhered to. 
6 Vol. 199 Seanad Debates cc. 373-376 (10 December 2009) Vol. 698 Dáil Debates cc. 17-19 (10 December 
2009). See paragraph (f) of each resolution. 
7 See for example in this regard, Annex No. 1 to the Tenth Annual Report by COSAC: Replies to the 
Questionnaire by the National Parliaments and the European Parliament (XL Conference of Community and 
European Affairs Committees of Parliaments of the European Union, 3-4 November 2008, Paris). 
8 See A. Maurer, "National Parliaments in the Architecture of Europe After the Constitutional Treaty " in 
Barrett, op. cit. at n. 3 above, 47 at 66. 
9 See Annex I to the present work in which the main aspects of the revised Treaties which are of interest for 
present purposes are detailed 
10 See Annex II to the present work in which the provisions of these Articles are set out. 
11 See Annex III to the present work for the text of section 7 of the European Union Act 2009, which is the main 
provision of relevance for present purposes. 
12 The Lisbon Treaty is of course not the only extant stimulus to change. Its coming into force has coincided in 
time with a falls in confidence on the part of the public in the Oireachtas as an institution (see in relation to a fall 
in confidence in the Oireachtas which preceded the onset of the present crisis, Barrett, loc. cit. at n. 3, 176)  and 
in trust in the Government (see in relation to recent survey evidence of this, R. McGreevy, “Most people no 
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There are at least five areas which must be looked at each of which must be addressed 
individually in order for the democratic role of the Oireachtas to be properly vindicated in 
relation to European matters, and for proper accountability to be established.13 It goes almost 
without saying that whatever the level of at which it is sought to intervene, parliamentary 
intervention must be specific and informed, for only views which meet this standard are 
likely to have any persuasive power, and hence impact.14  

First, the Oireachtas needs a system to deal with what might be referred to as the pre-
legislative phase: the period which precedes draft legislation being formally adopted at 
European Union level, when legislation is in the offing, but has not yet been formally 
proposed.  

Secondly, the Oireachtas needs a system to deal with what might be called the draft 
legislative phase - i.e., the period which follows draft legislation has been formally proposed 
at European Union level.  

Thirdly, the Oireachtas needs a system to oversee the adoption of measures in Ireland in order 
to implement Directives and regulations enacted at European Union level. The central issue 
of concern here involves the deployment of large numbers of statutory instruments so as to 
give effect to European law with no real control worthy of the name by parliament - an 
unfortunate Irish tradition as old as this country's membership of what is now the European 
Union. 

Fourthly, the Oireachtas needs a system to deal with the very considerable number of 
instances where European Union policy is sought to be advanced through initiatives which do 
not involve the adoption of legislation. 

Fifthly,  the Oireachtas needs a system to deal when certain special events happen in which a 
role for national parliaments is envisaged in the Treaties - such as attempts to switch to 
qualified majority voting or the ordinary legislative procedure at European Union level under 

                                                                                                                                                                            
longer trust church, Government or banks” 29 April, 2010). This too arguably demands a response on several 
levels - including reform of how the Oireachtas goes about its business, including in its oversight and scrutiny of 
how Irish Government ministers conduct themselves in relation to European Union matters. 
13 A sixth has arguably been implicitly added by the Government – the facilitation of a wider and deeper debate 
by the public on European issues – previously regarded as the terrain of the National Forum on Europe until the 
closure of that body by the Government in April 2009 in the lead-in to the second referendum on the Treaty of 
Lisbon after just under eight years in existence. The letter from Taoiseach Brian Cowan to Senator Maurice 
Hayes, the chairperson of the Forum announcing that body's closure, referred to "the Oireachtas' capacity for 
constructive debate about Europe, including hearing from a wide range of voices, from across civil society" and 
promised consultation "in relation to how we can optimise the Oireachtas' role."  Whether the Oireachtas is 
capable of replicating the work done by the Forum in this regard, however, remains to be seen. (See for a 
discussion of the Forum's work, T. Brown, Ireland’s National Forum on Europe: Helping to Make Up for the 
Democratic Deficit?”, Chapter 12 in Barrett, op. cit. at n. 3 above.) 
14 See for some discussion of the influence which has been occasionally capable of being exercised by a 
parliamentary European affairs committee when this condition is met, see C. Meenan, "What is the Role of a 
Committee on European Affairs?" in Barrett, op. cit. at n. 3 above, 309 at 317-318.  
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the so-called simplified revision (or passerelle) procedures,15 or the accession of a new 
member state.16 

If the Oireachtas does not have a system for dealing with each of these situations, it becomes 
difficult to defend the position that it is meeting the democratic challenge posed by Ireland's 
membership of the European Union. 

It is worthwhile looking at these five headings in slightly more detail.  

1) A system for influencing policy-making in the period before draft legislation is formally 
adopted at European Union level. 

There can be little doubt that if one wishes to influence policy-making at European level it is 
necessary to intervene as early as possible. Intervening by the time draft legislation is 
proposed is too late a point to engage in fundamental elements of the policy-making debate, 
because the parameters of the debate will to a large extent already have been established by 
the time legislation is drafted.  

If the Oireachtas wants to intervene effectively therefore,17 it must set up a system whereby it 
is capable of, and in fact does regularly and systematically intervene in debates conducted 
prior to the drafting of legislation at European level, preferably according to a pre-determined 
set of priorities.  

2) A system dealing with the position once draft legislation is formally proposed at European 
Union level.  

Apart from a pre-legislative system, the Oireachtas also needs a system dealing with the 
position once draft legislation is formally proposed at European Union level. 

This has two main aspects (i) securing accountability in relation to what government 
ministers agree to in Council and (ii) the operation of the subsidiarity control mechanism.  

(i) Securing Accountability in Relation to What Government Ministers Agree to in Council 

Securing accountability in relation to what Government ministers agree to in Council is and 
will remain the main democratic function of national parliaments in relation to European 
Union affairs. At present, in Ireland, however, it is difficult to argue that there is sufficient 
such ministerial accountability.  

The Minister for Foreign Affairs meets monthly with the Joint Oireachtas Committee on 
European Affairs for (one) meeting prior to the (i) General Affairs and (ii) External Relations 

                                                        
15 As to which, see Article 48(7) of the Treaty on European Union. 
16 In relation to which, see Article 49 of the Treaty on European Union. 
17 The difficulties for a national legislature of doing this should not be underestimated - see T. Raunio,  National 
Parliaments and European Integration - What We Know and What We Should Know (Arena Working Paper No. 
02, Centre for European Studies, University of Oslo, January 2009) at 16-17. See also by the same writer, 
“National Parliaments and European Integration: What We Know and Agenda for Future Research” (2009) 15 
Journal of Legislative Studies 317. 
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Councils.18 But in relation to other Council configurations  - (iiii) the Economic and Financial 
Affairs (Ecofin) Council, (iv) the Justice and Home Affairs (JHA) Council, (v) the 
Employment, Social Policy, Health and Consumer Affairs Council, (vi) the Competiveness 
Council, (vii) the Transport, Telecommunications and Energy Council, (viii) the Agriculture 
and Fisheries, (ix) the Environment Council, and (x) the Education, Youth and Culture 
Council - no such arrangement exits. This is despite the fact that unless all the relevant 
Ministers are being required to report back to Oireachtas Committees, the Oireachtas simply 
is not exercising oversight in relation to what Irish ministers are agreeing to in these Council 
configurations.  

The European Affairs Committee itself can not realistically act as interlocutor with the large 
number of ministers concerned. Otherwise, its members would have time to do little else. The 
better approach – indeed probably the only feasible effective approach - is to devise a system 
which involves sharing the workload and the expertise in European affairs by obliging every 
minister participating in Council meetings to have meetings with the relevant sectoral 
committee. Research has shown that Europe-wide, the better-functioning control systems 
have involved the spreading of work among parliamentary members, rather than its 
concentration in one or two committees.19 

A further difficulty exists. The system that currently operates in Ireland (or indeed would 
operate even if it were sought to make the practice of appearing before Committees more 
generalised) creates little or no incentive or compulsion for busy Ministers to appear before 
Oireachtas committees. For there to be effective oversight of Ministers, it seems strongly 
arguable that this situation needs to change. As is the case in most other member states, teeth 
need to be given to Oireachtas committees in order to create such an incentive. This is why it 
seems well-nigh indispensable to adopt at the very least - as recommended by the Sub-
Committee on Ireland's Future in the European Union 20 - a scrutiny reserve mechanism 
analogous to that which has been enjoyed for years by the United Kingdom Houses of 
Parliament. Scrutiny reserve has been described as the linchpin of the United Kingdom 
system.21 It has been described as involving "an undertaking by Ministers that, bar 
exceptional circumstances, they will not agree to anything in the Council until it has been 

                                                        
18 See Joint Committee on European Affairs and Joint Committee on European Scrutiny, op. cit., n. 4 above at 
11. 
19 See in this regard T. Raunio, op. cit. at n. 17 above, 4; T. Raunio, "Ensuring Democratic Control over 
National Governments in European Affairs" in Barrett, op. cit. at n. 3 above, 3 at 9; T. Raunio, "The Parliament 
of Finland: A Model Case for Effective Scrutiny?" in A. Maurer and W. Wessels (eds.), National Parliaments on 
Their Ways to Europe: Losers or Latecomers? (Nomos, Baden-Baden, 2001); and more generally I. Mattson 
and K. Strøm, "Parliamentary Committees" in H. Döring (ed.) Parliaments and Majority Rule in Western 
Europe (Campus and St. Martin's Press, Frankfurt and New York, 1995) 
20 See Report of Oireachtas Sub-Committee on Ireland’s Future in the European Union 
Ireland’s Future in the European Union: Challenges, Issues and Options (November 2008) (available at 
http://www.oireachtas.ie/documents/committees30thdail/j-europeanaffairs/sub_cttee_eu_01122008-3.pdf) at 
para. 30 thereof.  
21 C. Kerse, Parliamentary Scrutiny in the United Kingdom Parliament and the Changing Role of National 
Parliaments in European Union Affairs, in Barrett, op. cit. at n. 3 above, 349 at 356. 
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cleared through parliament." 22 Ireland lags very much behind other member states in 
assigning such powers to its parliament. Indeed, several member states have, with 
considerable benefit, and without any apparent damage to their national interest, gone well 
beyond a United Kingdom-style scrutiny reserve system and have established a mandate 
system in relation to important issues, whereby parliament can actually deny a minister the 
mandate to negotiate in relation to particular issues (although in reality, it must be added, 
such a mandate is rarely if ever denied with this power generally being used instead, to assist 
in giving parliament an input into the formulation of policy which will then be supported by 
it). The present writer has expressed the view that it is both possible and desirable to go 
beyond a scrutiny reserve system and that a mandate system similar to that operated in 
numerous member states (including Finland, Austria and Denmark) should be introduced in 
this jurisdiction.23 This view has also been expressed by former European Parliament 
President Pat Cox.24 Either a scrutiny reserve or a mandate system would be a clear 
improvement on what we have at present, however.  

A further lacuna in the present system needs to be pointed out. Although the Minister for 
Foreign Affairs meets monthly with the Joint Oireachtas Committee on European Affairs, 
even here ‘the circle is not closed’, in the sense that having appeared before an Oireachtas 
Committee before going out to a Council meeting in Brussels, the Minister does not then 
have to reappear before that same Committee to give an account of what subsequently took 
place there, and of the extent to which it has been sought (if at all) to give effect to the 
Committee’s previously-expressed views. There is little real accountability in such a system. 
It is also demoralising for Oireachtas members  (in addition to constituting a disincentive to 
Oireachtas members taking Committee work as seriously as they ought to) not to be made 
aware of what, if any impact, their discussions with a Minister prior to Council meetings may 
have had. An obligation to give such an ex post facto account - preferably a verbal account, 
which includes questions being asked and replied to -  so as to avoid any danger of Ministers 
simply reporting back with statements provided to them by civil servants  - needs to form part 
of any such system of ministerial accountability.25 

(ii) the Subsidiarity Control Mechanism 

                                                        
22 D. Jones, UK Parliamentary Scrutiny of UK Legislation (Foreign Policy Centre, Confederation of British 
Industry, 2005) at 4. For the sake of efficiency, it might be necessary to give control of that mechanism to one 
particular Committee, such as the European Affairs Committee. 
23 See in this regard the hearing held by the Oireachtas Sub-Committee on Ireland’s Future in the European 
Union on 15 October, 2008 (available online at 
 http://debates.oireachtas.ie/DDebate.aspx?F=EUF20081015.xml&Node=H2#H2)  
24 In speaking before the Oireachtas Sub-Committee on Review of the Role of the Oireachtas in European 
Affairs on 5 May, 2010 (available online at 
 http://debates.oireachtas.ie/DDebate.aspx?F=EUR20100505.XML&Ex=All&Page=1&SCOM=Sub-Committee 
on the Review of the Role of the Oireachtas in European Affairs). 
25 See O' Hegarty, loc. cit. at n. 3 above, 273 at 296. For an interesting study of the varying effects of ex ante 
and ex post parliamentary control mechanisms, see P. de Wilde, “Designing Politicization How control 
mechanisms in national parliaments affect parliamentary debates in EU policy-formulation” (Arena Working 
Paper No. 13, Centre for European Studies, University of Oslo, August 2009). 
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The second aspect of an Oireachtas system dealing with the situation once draft legislation is 
formally proposed at European Union level involves the parliamentary operation of the 
subsidiarity control mechanism.  

The bark of the somewhat restricted subsidiarity control mechanism introduced by the Treaty 
of Lisbon per se is probably more significant than its bite, since European institutions are not 
habitual violaters of the subsidiarity principle (which, moreover, is not of universal 
application in any case 26). However, the introduction of the subsidiarity control mechanism 
is a significant step. This is because it will enable national parliaments for the first time to be 
direct interlocutors with the Commission during the process of legislation - and will facilitate 
discussion of legislation in national parliaments which seems highly likely to range well 
beyond the confines of subsidiarity to other issues raised by legislation. Further, it may also 
represent the opening of a gap in the door to greater generalised involvement of national 
parliaments in European matters which may be widened in the future: if the mechanism is 
deemed a success, and is expanded in scope, it may potentially lead to national parliaments 
becoming a virtual third chamber at European Union level  (beyond the Council and the 
European Parliament).27   

The operation of the subsidiarity mechanism requires the production of a reasoned opinion 
within eight weeks,28 which will require direction by a Committee - probably the European 
Affairs Committee, or a Committee put in place especially for this purpose (perhaps under 
the Ceann Comhairle and the Cathaoirleach of the Seanad). Although a vote is allocated to 
each House of parliament for the purposes of the so-called 'orange' and 'yellow' card systems, 
given the speed of response required and in order to ensure that the capacities in terms of 
expertise of either House are not overstretched, it is may be felt better for the Oireachtas as a 
whole to cast two votes, rather than each individual House coming to its own separate 
conclusion in relation to each measure. As with all other accountability mechanisms, 
maximised involvement of the expertise of other Oireachtas committees would seem 
desirable. 

                                                        
26 The principle of subsidiarity applies only in relation to areas in which do not fall within the European Union's 
exclusive competence. (See Article 5(3) of the Treaty on European Union). This is a broad field indeed, but 
nonetheless excludes the areas of (a) customs union; (b) the establishing of the competition rules necessary for 
the functioning of the internal market; (c) monetary policy for the member states whose currency is the euro; (d) 
the conservation of marine biological resources under the common fisheries policy; and (e) the common 
commercial policy, competition rules, customs union rule-making. (See Article 3 of the the Treaty on the 
Functioning of the European Union and see the discussion of the advantages of the proposed mechanism by 
Anthony Collins SC before the Oireachtas Sub-Committee on Review of the Role of the Oireachtas in European 
Affairs on 28 April, 2010 (available online at  
http://debates.oireachtas.ie/DDebate.aspx?F=EUR20100428.XML&Ex=All&Page=1&SCOM=Sub-Committee 
on the Review of the Role of the Oireachtas in European Affairs). 
27 An expression for this writer is indebted to Brendan Halligan, the Chairperson of the Institute of International 
and European Affairs. 
28 According to Article 6 of Protocol (No. 2) on the Application of the Principles of Subsidiarity and 
Proportionality (annexed to the Treaty on European Union and the Treaty on the Functioning of the European 
Union), 
    "any national Parliament or any chamber of a national Parliament may, within eight weeks from the date of 

transmission of a draft legislative act, in the official languages of the Union, send to the Presidents of the 
European Parliament, the Council and the Commission a reasoned opinion stating why it considers that the 
draft in question does not comply with the principle of subsidiarity..." 
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3) A system to deal with where measures are adopted in Ireland in order to implement 
Directives and regulations adopted at European Union level. 

A third essential element in any reforms in relation to oversight of European matters relates 
to the development of improved democratic control over the use of secondary legislation as 
opposed to acts of the legislature in order to implement directives and regulations adopted at 
European Union level.  

There is already a system in place under the European Communities Act 2007 which purports 
to establish democratic control over executive ministerial implementation of European Union 
law via statutory instrument. (Indeed the attempts to establish some form of control here have 
the longest pedigree of any Irish parliamentary oversight mechanism in European affairs, 
tracing their origins back to the adoption of the European Communities Act 1972 29 and the 
establishment of the Joint Committtee on the Secondary Legislation of the European 
Communities in 1973.) The system is, and always has been, dysfunctional, however. No real 
oversight is exercised by the Oireachtas in relation to secondary legislation. Part of the 
problem here is that under the system established – or, more accurately, maintained in place - 
by the 2007 Act, members of the Oireachtas are not even made aware of statutory instruments 
implementing European obligations until after they have been adopted.30 Even then there is 
little likelihood that members will actually find out about any given instrument's existence 
within the 21 days after its being 'laid before the House' 31 (during which it is technically 
possible to annul it by a resolution of either House) since despite the impression of publicity 
given by the name of this process, a document is deemed to have been 'laid' before a House 
merely by means of a copy of the document being delivered to the relevant clerk. Thus in 
practice, the only way a Senator or TD will normally even find out about the existence of a 
statutory instrument is if he or she is a regular reader of the Iris Oifigiúil. Further, no special 
parliamentary time is allocated by Irish Governments for the purpose of debating the 
annulment such statutory instruments.  

The end result has been predictable: the ongoing large-scale use by Irish ministers for 
decades of statutory instruments to implement all kinds of rules 32 with virtually no 
Oireachtas control worthy of the name – even in those cases where a more appropriate 
                                                        
29 The relevant provisions of which were quickly replaced by the European Communities (Amendment) Act 
1973. See generally M. Robinson, "Irish Parliamentary Scrutiny of EC Legislation" (1979) 16 Common Market 
Law Review 9. 
30 Under s. 3A of the European Communities Act 1972 as inserted by s. 3 of the European Communities Act 
2007 

 “every [implementing regulation shall be laid before each House of the Oireachtas as soon as may be after it 
is made and, if a resolution annulling the regulation is passed by either such House within the next 21 days 
on which that House sits after the regulation is laid before it, the regulation shall be annulled accordingly but 
without prejudice to the validity of anything previously done thereunder.”  

(Emphasis added.) 
31 Details of this obscure procedure are provided in Appendix V of the Cabinet Handbook, as well as in the 
Standing Orders of Dáil Éireann and Seanad Éireann. Some details are also provided online on the Oireachtas 
website at  
http://www.oireachtas.ie/ViewDoc.asp?fn=%2Fdocuments%2Flibrary%2FDocuments_Laid%2Fdocument1.htm
#Question 2 
32 Including, since the coming into force of the European Communities Act, 2007, the creation of indictable 
offences. 
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implementation means would be by means of an Act of the Oireachtas, and even where the 
drafting of the legislation is flawed or otherwise inappropriate. It is certainly possible to 
envisage a better way of doing things. Indeed, it is difficult to refrain from the comment that 
almost any system would be better than what we have at present. 

One possible approach would be that drafts of statutory instruments which are being adopted 
so as to implement European Union requirements be e-mailed or posted directly to all 
Oireachtas members a minimum period before they are brought into force. Debating time in 
either House of Oireachtas could be required to be provided if more than a certain minimum 
number of Oireachtas members wished to query any aspect of a statutory instrument, with the 
Government being required to justify its position either before an Oireachtas Committee or a 
plenary session of either or both Houses and possibly for there to be votes on the measure if 
more than a certain minimum number of members object to the adoption of the relevant item 
in the form of secondary legislation, or votes in relation to amendments to the instrument 
which are proposed by Oireachtas members. 

4) A system to deal with where European Union initiatives do not involve the adoption of 
legislation at all. 

The fourth challenge to democratic control is the need to review the operation of European 
Union-level activity which does not normally give rise to legislative measures.  

This includes (i) the European Union's foreign affairs and security policy, an area where the 
possibility of legislation does not legally exist.33 It also includes (ii) the operation of the open 
method of coordination 34 – a process of intergovernmental peer review which is being 
deployed to an increasing extent at European Union level as an apparently more palatable 
option for member states than the handing over of broader powers of legislative initiative to 
the European Commission under what would formerly have been referred to as the 
Community method.35 Another field which needs such review is (iii) the process of social 
dialogue between the social partners at European Union level in general or sectoral 
negotiations.36 

One possible approach in relation to the open method of coordination might be for hearings 
of participating Irish officials and Commission officials to be held in the Joint Oireachtas 
Committee on European Affairs, and an annual report to be written on the operation of the 
open method of coordination. As regards the social dialogue process, inviting the social 
partners at both Irish and European level to discuss recent developments in the European 

                                                        
33 Under Article 24(1), indent 2 of the Treaty on European Union, the adoption of legislative acts is excluded in 
the common foreign and security policy field. 
34 In relation to which see Articles 5, 150, 156, 168, 171, 173, 181 and 210 of the Treaty on the Functioning of 
the European Union. 
35 There is a voluminous literature on the open method of coordination. See for some useful introductions to the 
subject e.g., I. Maher and D. Hodson, "The Open Method as a New Mode of Governance: The Case of Soft 
Economic Policy Co-ordination" (2001) 39 Journal of Common Market Studies 719; and D. Ashiagbor, "Soft 
Harmonisation: The Open Method of Coordination in the European Employment Strategy"  (2004) 10 European 
Public Law 305. 
36 In relation to which, see Articles 152 and 155 of the Treaty on the Functioning of the European Union. 
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Affairs Committee annually or at six-monthly intervals might also be a useful idea, since 
these, rather than member state representatives are the main players in this process. Common 
foreign and security policy matters are another area in which an approach to overview 
diverging from the normal approach is clearly required, with a premium being placed on both 
flexibility and, at times, confidentiality here.37 

5) A system to deal with when particular events happen which are envisaged in the Treaties 
as involving a role for national parliaments (the attempt to change to qualified majority 
voting at European Union level, or the accession of a new member state.) 

In the wake of the coming into force of the Treaty of Lisbon, it is specifically envisaged that 
national parliaments exercise a veto in relation to deployments of the passerelle procedure so 
as to broaden the application of qualified majority voting or the 'ordinary legislative 
procedure' (formerly referred to as co-decision).38 Deployments of the passerelle procedure 
are likely to be a rare enough event - prior to the coming into force of the Lisbon Treaty, 
recourse was rarely had to the then extant passerelle clauses (admittedly narrower in scope as 
these were).39  A debate in plenary session of both Houses (perhaps in the form of a vote on a 
motion proposed by the Scrutiny/European Affairs Committee might be the best approach to 
deal with this. 

III. Some Broad Considerations Concerning Oversight and Scrutiny 

Two Normal Prerequisites of Ultimate Success 

In designing improved systems of oversight and scrutiny, it can scarcely be emphasised 
enough that the involvement of as sizeable a proportion of the membership of parliament as 
possible is desirable. As has been noted in the text above, parliaments that use their entire 
committee system for review tend to be more effective in ensuring accountability in relation 
to European Union matters than systems that try to heap the entire burden of this almost 
Sisyphean task on one or two parliamentary committees. The better approach is to establish 
either (a) a system of committees sitting jointly or of (b) one committee sending proposals to 
another. In other words, Ireland needs the role of specialised committees to be 
institutionalised in the system of oversight of European policy – something which has already 
been done in Finland, Germany, Estonia and Slovenia.40 

Research has also shown that the parliaments which are the most effective (i.e., in exercising 
control in relation to European Union matters are those which are generally effective in 
relation to other matters.41 ) This is an unpromising context for Ireland in that we have one of 
the most unbalanced executive-parliament relationships in Europe. However, a start has to be 

                                                        
37 See B. Tonra, "Democratic Oversight over the Irish Government in the Field of the Common Foreign and 
Security Policy" , Chapter 9 in Barrett, op. cit. at n. 3 above.  
38 See further Article 48(7) of the Treaty on European Union. 
39 See G. Barrett, "Creation's Final Laws: The Impact of the Treaty of Lisbon on the 'Final Provisions' of 
Earlier Treaties" (2008) 27 Yearbook of European Law 3 at 22. 
40 See Raunio, op. cit., n. 17, at 6 
41 Ibid. 
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made somewhere to correcting this situation, and it might as well be made in relation to 
parliamentary control over European affairs as anywhere else. 

General obstacles to broader reform in the past here have included the continuous decades-
long unwillingness of the executive to submit itself to serious control by the Oireachtas.42 
Ireland has a weak and badly-resourced parliamentary committee system, which suffers from 
a lack of independent research capacity. A linked problem is undoubtedly the lack of 
recognition on the part of the electorate for committee work, and the probably consequent 
lack of general willingness to undertake such work on the part of Oireachtas members. Such 
work even if well done takes from the time available to carry out constituency work which in 
Ireland, is the principal method of securing re-election. It therefore constitutes an unattractive 
option for Oireachtas members, in particular as elections draw nearer in the second half of the 
parliamentary term.  Without reform of the electoral system,it is difficult to see any resolution 
to this issue. (One possibly helpful suggestion is the development of a rapporteur system, 
which would result in Oireachtas members getting more public credit for work done in 
Committees.) Other challenges - such as the inadequate number of days on which the Dáil 
sits in order to get legislative work done - are capable of resolution, if the will exists to deal 
with these problems.43 
 
Changes might thus possibly be combined with broader reforms, such as reform of the 
Seanad - an institution which although far from perfect is nonetheless better than its public 
reputation. The Seanad’s electoral system certainly needs reform, and its overall role merits 
examination. Like the House of Lords in the United Kingdom, it might be possible to 
envisage a significant role for the Upper House in control and scrutiny in relation to 
European affairs. One very worthwhile suggestion as to how the Seanad could play a role is 
to be found in the recommendations of the Sub-Committee on Ireland’s Future in the 
European Union which recommended that a new panel be constituted in Seanad Éireann 
including a minimum of five Senators to be nominated on the basis of experience in 
European Union affairs, with the idea being that Senators elected from this panel would 
participate in the two Oireachtas European Committees, and further that they should build 
relations with the Irish MEPs as well as directly with European Union institutions.44 

Learning from the Example of Other States 

Although major variations still exist in the scrutiny and overview mechanisms in member 
states, a gradual process of convergence has been visible for some time.45 Ireland can learn 
much from the parliaments of the other member states.  Among the ideas which other 
member states have deployed in their efforts to adjust to the changes introduced by the Treaty 
of Lisbon in particular 46 have been  

                                                        
42 See generally, M. MacCarthaigh's excellent study, Accountability in Irish Parliamentary Politics (IPA, 
Dublin, 2005). 
43 See more generally Barrett, loc. cit. at n.3 above, at 162-165. 
44 See conclusion 36 of the Sub-Committee, op. cit., n. 20 at 8. 
45 See Raunio, op. cit., n. 17 at 2-3. 
46 See in this regard Annex No. 1 to the Tenth Annual Report by COSAC cited at n. 7 above. 
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(a) the deployment of  a special ‘task force’ for the purpose of subsidiarity analysis (an 
approach adopted by the Belgian House of Representatives 47); 

(b) an increase in staff dealing with European affairs (a step taken by the Belgian Senate 
48); 

(c) the setting up of a European Union affairs directorate within the parliament’s 
administration system (something done by the Bulgarian Narodno Sabranie 49); 

(d) changes to rules of procedure (an approach adopted by the Czech Senát 50); 

(e) adopting a generally proactive rather than a reactive approach to parliamentary 
involvement in European affairs. The Danes set up their parliament’s subsidiarity monitoring 
committee in 2004. The Spanish had proposals on subsidiarity approved by their parliament 
in 2007 51; 

(f) the Swedish appointment of an investigator to look into the issue of subsidiarity 
control 52; 

(g) the Finnish Eduskunta’s distribution of proposals  to the European Affairs Committee 
and to appropriate sectoral committees – who may then move that the European Affairs 
Committee carry out a scrutiny check. The Latvian Saeima has also heavily involved sectoral 
committees in subsidiarity checks and generally on issues affecting their specialist subject 
areas 53; 

(h) the enshrinement of the role of parliament in European matters in the Constitution – 
an approach most recently adopted by both France and Germany 54; 

(i) the adoption of a multi-faceted approach like Germany – which has combined 
legislation, reorganisation of the administration, new rules of procedure and amendments to 
the Constitution 55; 

(j) the German Bundesrat’s decision to allow the Chamber of European Affairs to take 
decisions instead of the plenary session in particularly urgent subsidiarity cases 56; 

(k) the Luxembourg Chambre des Député’s sifting of documents an A and B list of 
documents, with only the B list meriting further  discussion 57; 

                                                        
47 Ibid., at 12. 
48 Ibid., at 16. 
49 Ibid., at 12. 
50 Ibid., at 33. 
51 Ibid., at 38 and 132. 
52 Ibid., at 136. 
53 Ibid., at 44 and 85. 
54 Ibid., at 49 and 60. 
55 Ibid., at 60. 
56 Ibid., at 67. 
57 Ibid., at 96. Note also the text at n. 11 above in this regard. 
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(l) the United Kingdom's flexible approach in relation to the passerelle provision 
(specifically providing for a House to disapply the need for a second consultation in the event 
of minor changes to a proposal 58); 

(m)  the European Parliament’s advanced approach in relation to communications, 
involving the use of so-called targeted, decentralised and interactive communication 
strategies.59 

A Question of Resources 

In any question of Oireachtas reform, the question of resources is bound to arise. The present 
economic climate is obviously not propitious for calls for increased resources from any 
quarter, but it is nonetheless difficult to imagine any scrutiny and oversight system operating 
effectively on the meagre resources presently made available to the Oireachtas European 
Affairs and Scrutiny Committees for research purposes.60  

This much said, financial resources form only one element - although obviously an 
indispensible one - of resources which the Oireachtas arguably needs to use effectively in 
order to discharge its oversight responsibilities effectively. Other resources which need to be 
managed effectively include: 

i. research staff.  

When previously deployed by Oireachtas Committees, research staff have helped to facilitate 
some valuable research work in recent times.61 No-one familiar with the operation of the 
Oireachtas oversight and scrutiny system will have any doubt that more such staff are badly 
needed if Oireachtas oversight in the European policy field is to be effective; 

ii. documentary resources.  

Tools for early intervention of this nature - in the form of a right of direct access to 
documentation - are expressly provided under the Lisbon Treaty. Hence under Article 1 of 
Protocol on the Role of National Parliaments in the European Union  

 “Commission consultation documents (green and white papers and communications) shall 
be forwarded directly by the Commission to national Parliaments upon publication. The 
Commission shall also forward the annual legislative programme as well as any other 
instrument of legislative planning or policy to national Parliaments, at the same time as to 
the European Parliament and the Council.” 

                                                        
58 Ibid., at 142. 
59 Ibid., at 153-154. 
60 See further in this regard, Barrett, loc. cit. at n. 3 above, at 165-166. 
61 See in this regard e.g., the valuable Research Paper Comparing Referendum Processes in Europe - Legal 
Bases and the Regulation of Referendum Campaigns which was produced by the Committees Team and the 
Oireachtas Library and Research Centre for the Joint Committee on the Constitution and which was annexed to 
the First Interim Report of the Joint Committee on the Constitution on Articles 46º and 47º - Amendment of the 
Constitution and the Referendum (April 2009)  
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The receipt of large volumes of consultation, planning, policy and legislative documents 
undoubtedly constitutes a valuable source of information for the Oireachtas. The mistake 
should not be made of believing that such a flood of documentation will exhaust the need for 
information, however, since of course much information that is valuable will not be found in 
such documents, or alternatively, will not be found in sufficiently distilled or detailed from to 
make its significance clear. Further, it scarcely needs to be added that many such documents 
will not be all that valuable. Such is the volume of documentary information now arriving in 
the Oireachtas that a real challenge now presents itself in determining how to sift and  
manage it. According to Raunio,  

 "it can be questioned whether comprehensive scrutiny is better than a more selective 
approach. For example, maybe it would be more cost-effective for a parliament to be 
selective in deciding which EU matters deserve detailed scrutiny, and to complement this 
reactive scrutiny with more proactive European work, such as producing reports on issues 
that are domestically salient." 62 

It may be that the sheer volume of material, particularly documentary materials, emanating 
from the European Union will be a contributory factor in persuading Irish policy-makers to 
arrive at a similar conclusion. 

iii. other Oireachtas committees and their membership  

Members of other committees can and should be expected to be more expert in a whole range 
of matters which come within their committee's specialist ambit, ranging from agriculture, to 
finance, to transport, to fisheries, enterprise , communications and the environment.63 Such 
expertise as they possess constitutes a valuable resource which needs be deployed in the 
framework of the scrutiny and oversight functions of the Oireachtas in relation to European 
matters. 

Research has shown that effective intervention on the part of national parliaments comes 
from those parliaments which have shared out the responsibility of its oversight and scrutiny 
functions among several committees rather than concentrating it in the hands of one or even 
two European Committees. Such is the breadth of European Union law and policy by now, 
that - regardless of how diligent are well-resourced European affairs committees are - the job 
of oversight of European affairs is simply unmanageably large for them to cope with alone. 
Their role is thus most appropriately a leadership one rather than the taking over of all 
responsibility for oversight and scrutiny  - an approach which creates the danger of its 
becoming a kind of convenient sinkhole into which all matters European can be conveniently 
directed by other members of the Oireachtas 64; 

iv. technology. 
                                                        
62 Raunio, op. cit. at n. 17, 6 
63 A full list of all joint Oireachtas Committees is to be found online at 
 http://www.oireachtas.ie/parliament/oireachtasbusiness/committees/jointcommittees/ 
Select Dáil Committees are listed at 
 http://www.oireachtas.ie/parliament/oireachtasbusiness/committees/selectcommittees/ 
64 See text at n. 19 above. 
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To date, relatively little use has been made of the internet as a research tool. It is however a 
resource could be used to very good effect in assisting the Oireachtas to carry out its 
European-related tasks, including its role under the subsidiarity control mechanism. One of 
its most valuable in this regard is the Interparliamentary EU Information Exchange (also 
known by its abbreviation IPEX).65 The IPEX database - the product of collaboration 
between the European Parliament and national parliaments - contains a catalogue of 
Commission documents dating from 2006. It also renders possible accessing scrutiny pages 
from national parliaments (if any) which have documents concerning particular Commission 
document or associated legislative procedure.66 The IPEX website also contains a calendar 
with information on inter-parliamentary meetings relating to European Union matters. Links 
found on the page include a list of proposals undergoing a subsidiarity check and the latest 
scrutiny updates from national parliaments (some of which are clearly better than others at 
carrying out such checks). IPEX is not without its limits – one major one is that scrutiny 
checks from other parliaments will normally be produced only in the language of the member 
state concerned - but it does constitute a good example of one among many internet-based 
resources which could be used to assist the Oireachtas in some of its oversight and scrutiny 
work.  

More use also needs to be made of video conferencing technology, which provides an 
inexpensive and convenient mechanism by which to feed external expertise into Oireachtas 
discussions. Irish members of the European Parliament, whose work frequently keeps them in 
Brussels or Strasbourg might in particular welcome in particular welcome increased 
involvement in  European-related Oireachtas Committee work via such conference calls 

v. the Oireachtas EU Liaison Office in Brussels  

This Oireachtas EU Liaison Office in Brussels already produces a valuable bulletin at least 
once a month concerning recent developments in the European Union.67 The extent to which 
this actually influences the scrutiny and oversight agenda is however unclear and it seems 
clear that in this respect and others more use should be made of this Office's potential – a 
point which has already been acknowledged by the Joint Committees on European Affairs 
and European Scrutiny68 ;  

vi. the European Commission, individual Commissioners and Commission officials 
 

The possibility of having Commissioners and Commission officials appear in the Oireachtas 
either before a Committee or in some other context in order to explain draft legislative 
programmes and to answer questions is also a valuable, and under-utilised resource. In this 
                                                        
65 The website address of which is www.ipex.eu/ipex/ 
66 This facility also exists in relation to now-adopted legislation, in relation to which the relevant IPEX dossier 
will be of historical interest. 
67 Information is provided in this Bulletin in summary form about a range of matters including political and 
legislative highlights from the European Parliament, and recent and upcoming inter-parliamentary activities. 
The bulletins are archived at http://www.oireachtas.ie/viewdoc.asp?fn=/documents/Committees30thDail/J-
EUScrutiny/Publications/EURecentDevelopments/document1.htm 
68 In their Joint Report on Implementation of the Lisbon Treaty, op. cit., n. 4 at 20. 
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regard the guarantee, extracted from the European Council at its meeting of December  69 that 
the Commission will continue to have a member from each member state should result in 
there being more Commission members than otherwise would be the case to meet such 
requests from national parliaments. 
 
vii. the availability for involvement of Irish MEPs and the cooperation of the European 

Parliament 

To date, the involvement of MEPs in Joint Oireachtas Committee proceedings has been 
sporadic, in part because of the demands of a job which requires them to divide their presence 
between two different locations, but it seems likely that if better facilitated and given specific 
opportunities to contribute on specific debates in an appropriate setting, more Irish MEPs 
would be likely to do so. 

In addition, it should not be forgotten that the European Parliament as a whole sees itself as 
an ally of national parliaments in the work of establishing appropriate democratic controls in 
the European Union structure. Fruitful examples of cooperation by this institution have 
included its positive involvement in COSAC, and in the role it has played in setting up the 
IPEX system referred to in the text above. The potential for further cooperation needs to be 
seen and worked upon;   

viii. the availability of individual Oireachtas members both from within and from outside 
the European Affairs Committee to act as rapporteurs.  

The introduction of a rapporteur system, designed to ensure that individual politicians gain 
more credit for their work - and more expertise in European affairs – would arguably be a 
healthy development. Such a system already functions effectively in the European 
Parliament; 

ix. plenary sessions of the Houses 

It would seem appropriate that in any effort to 'Europeanise' the Oireachtas, there should be 
role for  plenary sessions of the Oireachtas and some thought needs be given to how best this 
could be arranged. One possibility might be the invitation of a Commissioner to address 
either or both Houses at the very least on annual basis in relation to the Commission's annual 
legislative programme, followed by the Minister for Foreign Affairs and/or the Minister for 
European Affairs and for a debate to take place on this footing. Another context for a plenary 
session of the Houses might be for a debate on the annual reports of the Oireachtas Scrutiny 
and European Affairs Committees on Ireland in the European Union. The exercise of 
particular functions referred to in the Lisbon Treaty e.g., the national parliamentary role 
envisaged in relation to the deployment of passerelle procedures facilitating greater use of 
qualified majority voting or co-decision at European Union level 70 ought arguably also 
involve a role for plenary sessions of the House. 

                                                        
69 See Presidency Conclusions of  Brussels European Council, 11 and 12 December 2008 at para. 2 thereof. 
70 See in particular in this regard Article 48 of the Treaty on European Union. 
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x. the involvement of external expertise 

the greater involvement of expertise which is available from outside the Houses of the 
Oireachtas would seem desirable, be it whatever academic expertise is available from 
universities at home or abroad, or the development of greater links with bodies such as the 
Institute of International and European Affairs or the Academy of European Law in Trier, 
Germany or various voluntary and sectoral groups within and outside Ireland. 

The above are some of the resources therefore exist which can be deployed in order to carry 
out the oversight and scrutiny functions of the Oireachtas. In many respects, such resources 
are inadequately utilised at present. They need to be better organised, given defined aims and 
used to better effect. In other respects, such as staffing and indeed financing, they are simply 
inadequate, and need to be supplemented with other resources,71 if Ireland is to come 
anywhere near having an adequate system of democratic oversight and scrutiny in relation to 
European affairs. 

 

__________________________ 

                                                        
71 In terms of staffing, this could be achieved at least in part through consolidation of existing scattered 
committee resources. 
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ANNEX I 
 

The main aspects of the revised Treaties which are of relevance for the purposes of the 
present paper are  
 
(i) Article 12 of the Treaty on European Union (which sets out how national parliaments are 
viewed as contributing actively to the good functioning of the Union);  
 
(ii) Article 5 of the Treaty on European Union which, inter alia, recognises the principle of 
subsidiarity (and that of proportionality);  
 
(iii) Article 48 of the Treaty on European Union, with its provision in Article 48(3) for the 
involvement of national parliaments via Conventions in the ordinary revision procedure and 
in Article 48(7) for the involvement of national parliaments in the simplified revision 
procedure (or generalised passerelle procedure);  
 
(iv) Article 49 of the Treaty on European Union with its specific provision for national 
parliaments to be notified of the application of a state to become a member of the Union;  
 
(v) Article 81 of the Treaty on the Functioning of the European Union (providing for a right 
of veto on the part of each national parliament on any Council decision determining those 
aspects of family law with cross-border implications which may be the subject of acts 
adopted by the ordinary legislative procedure);  
 
(vi) Article 70 of the Treaty on the Functioning of the European Union with its provision for 
national parliaments to be informed of the content and result of evaluations of the 
implementation of European Union policies in the freedom, security and justice area;  
 
(vii) Articles 85 and 88 of the Treaty on the Functioning of the European Union with their 
provision for the involvement of national parliaments in the evaluation of Eurojust’s activities 
and the scrutiny of Europol’s activities;  
 
(viii) Protocol (No. 1) on the Role of National Parliaments in the European Union (annexed 
by the member states at Lisbon to the Treaty on European Union, the Treaty on the 
Functioning of the European Union and the Treaty Establishing the European Atomic Energy 
Community - with its provisions on information for national parliaments (including those 
necessary for the operation of the subsidiarity control mechanism)  and for interparliamentary 
cooperation); and  
 
(ix) Protocol (No. 2) on the Application of the Principles of Subsidiarity and Proportionality 
(annexed by the member states at Lisbon to the Treaty on European Union and the Treaty on 
the Functioning of the European Union - although not, curiously, the Treaty Establishing the 
European Atomic Energy Community - with its provisions regarding the subsidiarity control 
mechanism - the so-called yellow card/orange card procedure).  
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See more generally concerning the Lisbon Treaty's provisions concerning national 
parliaments, G. Barrett, ‘The King is Dead, Long Live the King’: The Recasting by the 
Reform Treaty of the Provisions of the Constitutional Treaty Concerning National 
Parliaments (2008) 33 European Law Review 66. 
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ANNEX II 
 

New Articles 29.4.4º to 29.4.9º of the Irish Constitution are the  consequence of the Twenty-
Eighth Amendment of the Constitution (Treaty of Lisbon) Act 2009, approved in referendum 
by 1,214,268 votes to 594,606 on 2 October 2009 (corresponding to a 67.1% to 32.9% vote 
on a turnout of 59%).  
 
Article 29.4.7º and 8º, which are the articles of principal relevance for the purposes of this 
work, provide  that 
 
"7° The State may exercise the options or discretions— 
  
           i  to which Article 20 of the Treaty on European Union relating to enhanced c                  
               cooperation applies, 
  
           ii  under Protocol No. 19 on the Schengen acquis integrated into the framework of the    
               European Union annexed to that treaty and to the Treaty on the Functioning of the  
               European Union (formerly known as  the Treaty establishing the European                   
               Community), and 
  
           iii  under Protocol No. 21 on the position of the United Kingdom and Ireland in respect  
                of the area of freedom, security and justice, so annexed, including the option that  
                the said Protocol No. 21 shall, in whole or in part, cease to apply to the State, 
        
        but any such exercise shall be subject to the prior approval of both Houses of the  
        Oireachtas. 
  
8° The State may agree to the decisions, regulations or other acts— 
 
 i  under the Treaty on European Union and the Treaty on the Functioning of the   
               European Union authorising the Council of the European Union to act other than by  
               unanimity, 
 
 ii  under those treaties authorising the adoption of the ordinary legislative procedure,  
                and 
 
 iii under subparagraph (d) of Article 82.2, the third subparagraph of Article 83.1 and  
                paragraphs 1 and 4 of Article 86 of the Treaty on the Functioning of the European   
                Union, relating to the area of freedom, security and justice, but the agreement to 
                any such decision, regulation or act shall be subject to the prior approval of both 
                Houses of the Oireachtas." 



    
 

Page 
21   

ANNEX III 
 

Article  7 of the European Union Act 2009 provides that 
 
     "(1) (a) Either House of the Oireachtas may, not later than 6 months after receiving a  
                   notification under the third subparagraph of Article 48.7 of the Treaty on  
                   European Union, pass a resolution opposing the adoption of the decision to 
                   which the notification relates. 
 
             (b) A resolution referred to in paragraph (a) shall constitute an opposition to the  
                   decision concerned for the purposes of the third subparagraph of Article 48.7 
                  of the Treaty on European Union, and the European Council shall be informed  
                   accordingly thereof. 
 
        (2) (a) Either House of the Oireachtas may, not later than 6 months after receiving a  
                    notification under the third subparagraph of Article 81.3 of the Treaty on the  
                    Functioning of the European Union, pass a resolution opposing the adoption 
of  
                    the decision to which the notification relates. 
 
              (b) A resolution referred to in paragraph (a) shall constitute an opposition to the  
                    decision concerned for the purposes of the third subparagraph of Article 81.3 
of  
                    the Treaty on the Functioning of the European Union, and the Council shall be  
                    informed accordingly thereof. 
 
         (3)  Either House of the Oireachtas may, not later than 8 weeks after the 
                 transmission of a draft legislative act referred to in Article 6 of Protocol No. 2 to 
                 the Treaty on European Union and the Treaty on the Functioning of the 
                 European Union, send to the Presidents of the European Parliament, the 
                 Council and  the European Commission a reasoned opinion in accordance with 
                 that Article if the House concerned  passes a resolution in respect of the draft 
                 legislative act concerned authorising the House to so do. 
 
          (4) Where either House of the Oireachtas is of opinion that an act of an institution of  
                the European Union infringes the principle of subsidiarity provided for in the  
                treaties governing the European Union and wishes that proceedings seeking a  
                review of the act concerned be brought in the Court of Justice of the European  
                Union in accordance with Article 263 of the Treaty on the Functioning of the  
                European Union, it shall so notify the  Minister in writing for the purposes of  
                Article 8 of Protocol No. 2 to that treaty and the Treaty on European Union and the  
                Minister shall, as soon as may be after being so notified, arrange for such                   
                proceedings to be brought. 
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