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Introduction 
EU Member States will sign a new treaty on the margins of the European Council meeting in early 

2012. The treaty has been described by its proponents as the first foundation stone of a fiscal union, 

while its opponents have lambasted the agreement as a meaningless distraction from resolving the 

euro area’s debt crisis. This paper analyses the content in the fourth leaked draft of the ‘Treaty on 

Stability, Coordination and Governance in the Economic and Monetary Union’ – the European 

Union’s new fiscal treaty – and examines its impact on the current debt crisis. It is important when 

assessing the effect of the fiscal treaty to bear in mind that no individual measure is a panacea for the 

crisis, even if contained in a prominent vehicle such as an international agreement. The fiscal treaty 

is set against a wider backdrop of measures that have been adopted by the European Union since 

2008, including liquidity measures by the European Central Bank, legislative reform of financial 

markets passed by the European Parliament and the Council, and the establishment of a loan pool 

to channel emergency funding to euro area states in conjunction with aid from the International 

Monetary Fund. But as with all international treaties, the proposed reform is driven predominantly 

by political motives. In this sense the fiscal treaty is designed as an insurance policy for ‘core’ euro 

area states (Germany in particular) on the loans provided to the ‘periphery’ states, in the sense that 

the treaty seeks to enforce prudent management of public finances to guarantee repayment of the 

loans. If the fiscal treaty is adopted and ratified by at least all euro area states, there is a chance that it 

may provide Germany with the political capital needed to consider crisis resolution measures that 

have thus far been taboo in Berlin, such as increasing the lending capacity of the European 

monetary fund as suggested by the Italian Prime Minister Mario Monti, or issuing collectively 

guaranteed euro area bonds as proposed by International Monetary Fund’s Managing Director 

Christine Lagarde. A failure to ratify the treaty, however, would certainly limit Germany’s willingness 

to increase its exposure to the euro area’s periphery. At the same time, the fiscal treaty requires 

sombre consideration by euro area states, as ratification entails the ‘europeanization’ of sensitive 

aspects of national economic sovereignty. Irrespective of its content, the fate of this treaty could 

very well determine the future contours of the euro area debt crisis. 
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Background 
European Union folklore has it that the decision to reopen the thorny issue of EU treaty change was 

decided upon by German Chancellor Angela Merkel and French President Nicolas Sarkozy during a 

stroll along the promenade in the Normandy coastal resort of Deauville on the margins of a G8 

Summit in October 2010. Barely ten months had passed since the entry into force of the Lisbon 

Treaty, which was supposed to have closed the treaty reform agenda for the foreseeable future. The 

outbreak of a global financial crisis, however, was unpredictable and the absence of a treaty-based 

toolkit of measures to assist in tackling severe instability in the euro area prompted Germany and 

France to consider negotiating a clear treaty basis to support their crisis resolution policies. Two 

existing treaty provisions in particular – the ‘no bailout clause’ (a ban on a euro area state paying 

another’s debts) and the ‘prohibition on monetary financing’ (a ban on the European Central Bank 

or national central banks financing governments) – were considered as legal impediments to 

deploying key crisis resolution measures such as the European Financial Stability Facility (EFSF). 

 

The EFSF was established on May 9, 2010 to channel loans from euro area states to other euro area 

states faced with severe balance of payments difficulties. Thus far it has been activated for Ireland 

(2010) and Portugal (2011).1 Germany in particular was concerned that the European Court of 

Justice or a national constitutional court could invoke the no bailout clause to effectively nullify 

bilateral or pooled loans to another euro area state. Faced with the threat of having the EFSF 

declared illegal under EU treaty law, Germany and France sought treaty change to provide the EFSF 

with a firm legal grounding. At the same time, both countries agreed on the need to ensure 

repayment of their loans channelled through the EFSF by ‘compelling’ euro area states receiving 

such loans to implement austerity measures to ensure debt sustainability. These two objectives are 

reflected in the so-called ‘Deauville Declaration’2 by the German and French leaders, which called 

for treaty change to: 

 

(1) Establish a permanent framework to ensure ‘orderly’ crisis management in the future and 

allow Member States to adopt coordinated measures to safeguard financial stability of the 

euro area; and 

                                                        
1 Greece has received bilateral loans from euro area states that preceded the establishment of the EFSF. 
2 Franco-German Declaration of October 18, 2010, on the occasion of the France-Germany-Russia Summit. 



The Fiscal Treaty – An Initial Analysis 
 

 3 

 

(2) Allow for the suspension of a Member State’s voting rights in the Council of Ministers in 

case of a serious violation of basic principles of economic and monetary union. 

 

The first point proved relatively uncontroversial as it involved providing a treaty basis for the 

EFSF’s future successor, the European Stabilization Mechanism (ESM), due to become operational 

around mid-2012.3 By the time of the March 2011 European Council meeting, all EU Member States 

had adopted a decision4 to amend Article 136 of the Treaty on the Functioning of the European 

Union (TFEU), which concerns governance of the euro area, to provide a firm legal basis for the 

ESM. While all Member States are required to ratify this treaty amendment, in practice Article 136 

will apply only to euro area states. Given the unanimous support among Member States for the 

amendment and the views of the European Parliament, Commission and European Central Bank 

that EU competences would remain unaltered as a result, the European Council opted to use a fast-

track procedure for treaty change that allows for quicker ratification than the ordinary revision 

procedure. 

 

The second point of the Deauville Declaration is addressed by the new fiscal treaty, albeit with 

important additional elements discussed in the body of this paper. The fiscal treaty is ostensibly a 

strategy by ‘core’ euro area states to insure their loans made to the ‘periphery’. As increasing levels of 

sovereign debt pass from the hands of private financial institutions (via the European Central Bank’s 

sovereign debt purchases, EFSF loans and the Greek Private Sector Involvement Plan) into those of 

euro area institutions, the risk of contagion from a possible sovereign default on the European 

banking sector decreases, while the debt burden passes onto the shoulders of governments. Once 

the debt burden is predominantly in the hands of national governments, the fiscal treaty is designed 

to ‘compel’ loan recipient states to maintain austerity measures in order to ensure that the creditor 

states (and ECB sovereign holdings) will – eventually – be repaid. 

 

The mechanism promoted by Germany as a means to achieve obligated repayment of loans is by 

incorporating recent ‘innovations’ in the Stability and Growth Pact (SGP) into the EU Treaties. 

Writing in The Financial Times in March 2010 (‘Why Europe’s monetary union faces its biggest crisis’), 

                                                        
3 The text of the ESM Treaty was agreed in principle during a Euro Group meeting on January 23, 2012. 
4 European Council Decision of 25 March 2011 amending Article 136 of the Treaty on the Functioning of the European Union 
with regard to a stability mechanism for Member States whose currency is the euro (2011/199/EU). 
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German finance minister Wolfgang Schäuble stated that “there is only one course of action: all 

eurozone members must return to the stability and growth pact as rapidly as possible”. Although the 

SGP was reinforced in 2011,5 its rules are contained in secondary legislation that can be altered with 

relative ease through the EU ordinary legislative procedure. The purpose of incorporating the SGP 

into the EU Treaties is to significantly reduce the risk that the rules will be softened as they were in 

2005,6 as Member States cannot readily alter treaty rules without going through protracted 

institutional procedures that may involve referenda or constitutional amendment. Including 

compulsory rules on debt reduction in the EU Treaties is also a means by which to ensure that a 

euro area state complies with the ‘strict conditionality’ it must implement when it receives 

emergency funding from the EFSF/ESM and International Monetary Fund (IMF). EU/IMF 

conditionality at present is contained in a memorandum of understanding and it is unclear whether 

such a document is legally binding in international law on any of the parties to the loan agreement. If 

a euro area state should divert from the path of austerity, the new fiscal treaty will contain rules 

enabling other euro area states to ‘compel’ the borrower to return to fiscal parsimony. As a further 

stick to induce ratification, the fiscal treaty includes a clause that only states that have ratified the 

treaty will be able to request emergency funding from the ESM. In practice this means that Greece, 

Ireland, Portugal and probably Cyprus, Italy and Spain will be ‘required’ to ratify the treaty if they 

wish to continue receiving emergency loan disbursements from the euro area’s monetary fund. 

 

The European Council meeting on December 9, 2011 discussed the incorporation of aspects of the 

reinforced SGP rules7 into the EU Treaties. Only the United Kingdom was openly opposed to the 

proposal, perhaps restricted by the ‘referendum lock’ contained in the European Union Act 2011,8 

which requires the British government to hold a referendum on any change to the EU Treaties that 

transfers powers from member states to the European institutions – a vote that Prime Minister David 

Cameron would not relish holding. The United Kingdom’s veto effectively blocked the 

incorporation of the reinforced SGP rules into the EU Treaties, as unanimous support from all 

Member States is required to bring about treaty change. 

 

                                                        
5 ‘Six Pack’ legislative package that entered into force on December 13, 2011. See further McArdle, Pat, Economic Governance and 
Budgetary Surveillance, IIEA Euro Crisis Working Paper No. 2 (2011). 
6 Council Regulation (EC) 1055/2005 of 27 June 2005 amending Regulation 1466/97 and Council Regulation (EC) 1056/2005 of 27 
June 2005 amending Regulation 1467/97. 
7 Contained in Regulation (EU) No. 1175/2011 of 16 November 2011. 
8 http://www.legislation.gov.uk/ukpga/2011/12/contents  
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Controversially, as a means of by-passing the British veto and EU treaty revision procedures, 

Germany proposed that the reforms be enacted instead as part of a separate international agreement 

negotiated between and ratified by as many EU Member States as possible but with a special 

emphasis on participation by euro area states. This would allow elements of the Stability and 

Growth Pact to hold the status of treaty law, while allowing the United Kingdom to remain 

unaffected by the new rules. To address concerns over the legality of this by-passing of EU treaty 

change procedures, the fiscal treaty expressly states that is complies with the European Union’s ‘duty 

of loyal cooperation’ (Article 4(3) of the Treaty on European Union). This clause requires all EU 

Member States not to undermine the operation of EU treaty rules and respect the rights of EU 

institutions in implementing the rules. This means that in case of conflict between the EU Treaties 

and the fiscal treaty, the EU Treaties will trump the provisions of the fiscal treaty. There is still, 

however, an argument to be made that Member States are undermining procedural rules in the EU 

Treaties by deliberately avoiding the treaty change mechanism contained in Article 48 TEU. The 

statement in the fiscal compact that its provisions should be incorporated into the EU Treaties 

within five years from its entry into force demonstrates that the fiscal compact serves as a bridging 

measure pending EU treaty change and is not a permanent stand-alone mechanism. The European 

Union has, however, used such ‘bridging treaties’ in the past when unanimity among Member States 

on treaty change not possible, which was the case for the Schengen and Prüm Treaties, for instance. 

These treaties were subsequently incorporated into the EU Treaties. 

 

As a bridging measure, ratification of the fiscal treaty will be voluntary (at least for non-euro area 

states). The treaty requires a minimum number of twelve Member States to ratify before it can enter 

into force, but the unofficial target will be for at least all euro area states to ratify the treaty. 

 

The content of the fiscal treaty is being negotiated by an ad hoc expanded version of the Euro 

Group Working Group of the Council of Ministers, which is chaired by Thomas Weiser, head of the 

Austrian Finance Ministry’s economic policy and financial markets department. The United 

Kingdom participates as an observer, while all other Member States send negotiating teams, 

including legal counsel and representatives of national treasuries and central banks. The European 

Parliament is also involved in the process, having appointed three of its members: Elmar Brok (EPP, 

Germany), Roberto Gualtieri (S&D, Italy) and former Belgian prime minister Guy Verhofstadt 

(ALDE, Belgium). Daniel Cohn-Bendit (G-EFA, France) is a substitute member. 
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Analysis of the main innovations 
Despite running to roughly ten pages of text, the vast majority of the content of the fiscal treaty 

reproduces provisions that already exist in either the EU Treaties or secondary legislation. In fact, if 

condensed, the treaty’s ‘innovations’ could probably fit onto two pages. Annex 1 provides an article-

by-article analysis of the fiscal treaty’s provisions, with ‘innovations’ highlighted in yellow. 

 

The treaty is also notable for its promotion of the open method of coordination. This is a form of 

governance based on intergovernmental cooperation where governments are in the driving seat, 

relegating the EU institutions to secretariat or consultative roles. The open method of coordination 

ensures that Member States remain fully sovereign over their own budgetary processes, but are 

obliged under the fiscal treaty to share information and, if necessary, accept proposed alterations to 

national debt reduction plans from other Member States or the Commission.  

 

There are essentially four key elements of note in the fiscal treaty: 

 

• The establishment of a ‘Golden Rule’ to ensure budgetary discipline 

• The policing of the Golden Rule at national level through so-called ‘debt brakes’ 

• The policing of national budgetary control at supranational level through a stricter 

excessive deficit procedure, including legal penalties and control by the European Court 

of Justice 

• New institutional architecture for euro area governance 

 

The debt brake is the only real innovation in the fiscal treaty, as it is the only provision that will lack 

an enforcement mechanism if the treaty is not ratified. The golden rule, reinforced stability and 

growth pact and stricter excessive deficit rules are already in place, albeit in secondary legislation. 

Even the institutional reform of euro area governance would be unproblematic to implement 

without treaty change: the European Council itself existed as an informal EU institution between 

1975 and 2009 without a legal basis in the EU Treaties. 

 

‘Golden Rule’ 
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The Golden Rule is at the heart of the fiscal treaty. It stipulates that a general government’s 

structural deficit (i.e. the balance between government tax receipts and current expenditure, adjusted 

for changes in the business cycle) should not be greater than 0.5% for countries that have a debt-to-

GDP ratio of over 60%, and not greater than 1.0% for countries whose debt is below this mark. 

This requires a definition of a country’s business cycle, a task that is likely to fall to the Commission 

but not without significant input (and contestation) for Member States. The Golden Rule will 

operate in tandem with three other numerical benchmarks, two of which are from the Maastricht 

Criteria. These are a 60% general government debt-to-GDP ratio and a 3% annual government 

deficit-to-GDP ratio, which the fiscal treaty makes more onerous by requiring budgets to be 

balanced or in surplus, as opposed to pre-fiscal treaty rules which required budgets to be ‘close to 

balance’. The fiscal treaty adds a fourth numerical target: states that ratify the fiscal treaty will be 

required to reduce their debt-to-GDP ratio by one twentieth of the difference between their present 

debt-to-GDP ratio and the 60% target every year. 

 

A common criticism of numerical benchmarks for budget balances is that they fail to take account 

of trends in the business cycle. Research carried out by Deutsche Bank, however, indicates that the 

market tends to isolate budgetary errant states anyway (represented by bond yields breaching the 

symbolic level of 7%). In any case, the Golden Rule and other numerical benchmarks are long-term 

objectives given that the vast majority of Member States are currently not compliant with the 

Golden Rule and convergence criteria (see table below). Furthermore, the fiscal treaty allows states 

that have ratified its content to deviate from these targets in case of ‘exceptional circumstances’, 

defined as ‘an unusual event outside the control’ of a state ‘which has a major impact on the 

financial position of the general government’ or in ‘periods of severe economic downturn’. The 

exceptional circumstances clause could be claimed by almost all Member States from the moment 

the fiscal treaty enters into force, which nullifies the impact of the numerical benchmarks in the 

treaty. 
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EU 17 

General govt 
debt % of 

GDP 
Target: 60% 

General govt 
deficit % of 

GDP 
Target: -3% 

Structural 
deficit % of 

GDP 
Target: 0.5% 

Austria 71.8 -4.4 -3.7 
Belgium 96.2 -4.1 -2.9 
Cyprus 61.5 -5.3 -5.1 
Estonia 6.7 0.2 -0.4 
Finland 48.3 -2.5 0.3 
France 82.3 -7.1 -4.9 

Germany 83.2 -4.3 -1.9 
Greece 144.9 -10.6 -8.6 
Ireland 92.5 -31.3 -10.5 

Italy 118.4 -4.6 -3.1 
Luxembourg 19.1 -1.1 0.1 

Malta 69.0 -3.6 -4.3 
Netherlands 62.9 -5.1 -3.7 

Portugal 93.3 -9.8 -9.2 
Slovakia 41.0 -7.7 -7.3 
Slovenia 38.8 -5.8 -3.0 

Spain 61.0 -9.3 -7.0 
Non-Euro Countries    

Bulgaria 16.3 -3.1 -1.3 
Czech Republic 37.6 -4.8 -4.1 

Denmark 43.7 -2.6 0.2 
Hungary 81.3 -4.2 -3.1 

Latvia 44.7 -8.3 -3.7 
Lithuania 38.0 -7.0 -5.7 

Poland 54.9 -7.8 -7.4 
Romania 31.0 -6.9 -5.5 
Sweden 39.7 0.2 1.4 

United Kingdom 79.9 -10.3 -8.2 
Source: Eurostat, Commission Autumn 2011 European Economic Forecast 

 

‘Preferably Constitutional’ Debt Brakes 

In order to prevent deliberate or careless drift away from the numerical benchmarks laid down in the 

fiscal treaty, states that ratify will be required to implement so-called ‘debt brakes’, which are in 

effect cyclical budgetary balance rules. The ‘model’ debt brake is Germany’s Schuldenbremse – a 

provision in the German Constitution that obliges the federal government to begin reducing its 

structural deficit to converge to a medium-term objective (MTO) of 0.35% of GDP by 2016. 

Austria, Poland and Spain have adopted similar measures, although Austria’s equivalent is not set in 

the national constitution. Under the fiscal treaty all ratifying states will be required to adopt debt 

brakes and MTOs, although each state will have the option of whether the debt brake should be part 

of the national constitution or whether it should be adopted in an act of parliament or a form of 
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binding measure on the national budgetary process. This ‘option’ is specifically designed to allow 

states such as Ireland and Finland to avoid complex constitutional amendment procedures. 

 

As with the Golden Rule, a prominent criticism against debt brakes is that they assume a predictable 

business cycle and severely limit the scope for national governments to make investments in the 

economy. Arguments in favour of debt brakes highlight the disciplinary effect on public finances 

and their ability to prevent profligate spending by governments. 

 

Research from Deutsche Bank9 shows that if debt brakes are active in the euro area by 2016 and 

assuming that market conditions have stabilized by this time, all euro area states will be compliant 

with the 60% debt-to-GDP ratio between 2018 at the earliest (for Slovakia) and 2042 at the latest 

(for Greece). 

 

Under the fiscal treaty, a state that has ratified the treaty may, on the basis of a report from the 

Commission or on its own initiative, bring another state before the European Court of Justice over 

its alleged failure to comply with the treaty’s debt brake requirement.  

 

Stricter Excessive Deficit Procedure  

The final major ‘innovation’ in the fiscal treaty is the stricter excessive deficit procedure (EDP). The 

EDP is contained in Article 126 TFEU, but the fiscal treaty introduces a number of changes 

designed to make the procedure more effective and less dependent on political votes in Council. The 

shift to greater ‘automaticity’ of the EDP, an element already in force since the adoption10 of the 'six 

pack' of economic governance laws in 2011, is designed to correct what is considered a key design 

flaw of the EDP: the need for the Council to vote in favour of sanctions against a Member State in 

breach of its convergence rules. Under the new rules, the Council can only stop sanctions by what is 

known as ‘reverse majority’ voting. In other words, Member States must vote by qualified majority 

(requiring the votes of roughly two-thirds of Member States) to prevent the automatic application of 

sanctions, without taking the vote of the fiscally errant Member State into question. Reverse majority 

                                                        
9 Debt brakes for Euroland: Strengthening the stability pact with national debt rules, Deutsche Bank Research, EU Monitor 74, 
July 12, 2010. 
10 For analysis of the 'six pack' see: McArdle, Pat, Economic Governance and Budgetary Surveillance, IIEA Euro Crisis Working 
Paper No. 2 (2011). Available at: www.iiea.com/eview 
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is, however, a new procedure, and one that does not exist in the EU Treaties. This may allow a 

Member State to legally contest the reverse majority vote under the fiscal treaty, which is purporting 

to alter institutional provisions in the EU Treaties outside the Article 48 TEU treaty change process, 

which the European Court of Justice may consider a breach of the duty of loyal cooperation. 

 

New Institutional Architecture for Euro Area Governance 

Again, while not strictly an innovation in the sense that it introduces a new concept, the fiscal treaty 

institutionalizes the Euro Summit, a concept that stems from French calls for the establishment of 

an ‘economic government’ for the euro area. The Euro Summit is essentially a meeting of the heads 

of state and/or government of euro area countries, plus the President of the Commission. Under 

the fiscal treaty, the Euro Summit will elect a president at the same time as the election of the 

President of the European Council. This increases the likelihood that the President of the European 

Council will, in practice, also be President of the Euro Summit. At the behest of the European 

Parliament’s negotiating team, the President of the Euro Summit will be required to keep the 

European Parliament informed of the Euro Summit’s activities, which could entail a stronger 

supervisory role for the European Parliament’s Economic and Monetary Affairs Committee.  

 

Euro area states that fail to ratify the fiscal treaty will be unable to participate in the vote electing the 

President of the Euro Summit. If the fiscal treaty enters into force on January 1, 2013 as planned, 

the first opportunity to elect the President of the Euro Summit under the fiscal treaty’s institutional 

rules will be in early December 2014. 

 

Other provisions of the Fiscal Treaty 
The fiscal treaty contains several statements of intent that, while not legally binding on ratifying 

states, indicate a number of initiatives that may develop following the entry into force of the fiscal 

treaty. These include: 

 

• Role of national parliaments in the EU: the fiscal treaty calls for the development of a 

network of budgetary committees of national parliaments and the European Parliament 

similar to the more generalized cooperation foreseen in Protocol (No 1) on the role of 

national parliaments annexed to the EU Treaties. Parliamentary participation in the national 
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budgetary process is an essential component of democratic legitimacy of the process, and is 

particularly important for Germany, whose Federal Constitutional Court ruled in 2011 that 

the Bundestag’s budgetary committee must play a central role in implementation and 

oversight of national budget rules. Cooperation with budgetary committees in other EU 

Member States was not referred to in the Court’s judgment, but the establishment of a 

forum of representatives of budget committees from national parliaments may provide an 

additional arena for the exchange of best practice and for understanding the fiscal positions 

of other Member States. 

• Increased use of enhanced cooperation in the internal market: Article 10 of the fiscal 

treaty foresees greater use of the ‘enhanced cooperation’ provisions in the EU Treaties that 

allow a group of at least nine Member States to use the EU institutional framework to adopt 

legislation that applies only among this group of states. The United Kingdom has stressed 

that such ‘ever closer cooperation’ cannot undermine the unity of the internal market. In 

other words, enhanced cooperation provisions cannot be used to create barriers to trade 

within the internal market. 

• Incorporation of the fiscal treaty into the EU Treaties: the fiscal treaty states that within 

a period of five years following its entry into force, its substance should be integrated into 

the EU Treaties. In practice this is a process that could be done via a fast-track treaty change 

procedure (provided there is unanimous support among all EU Member States), as the 

innovations in the fiscal treaty should only require an amendment to Title VIII (‘Economic 

and Monetary Policy’) of the TFEU. 

 

Ratification 
Only the British government has expressed its intention not to sign the fiscal treaty. It may not be 

isolated for long, however, as a number of other Member States may encounter difficulties when it 

comes to ratifying the treaty. Below are a list of some EU Member States that may find ratification 

problematic. 

 

Austria. While the coalition government supports the fiscal treaty, it may need to hold a referendum 

as per a previous electoral commitment on treaty reform, in which the government may struggle to 

convince a largely eurosceptic population. For the Austrian government, the effect of the 
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Commission’s role on national budgetary autonomy is the trigger which will decide whether a 

referendum would be required. Federal Chancellor Werner Faymann has said a referendum may take 

two to four years to organize. 

 

Czech Republic. President Vaclav Klaus has stated that the new treaty leads to a fiscal union, 

which, according to the President, “means a radical liquidation of the sovereignty of European 

states”. The Czech government is mulling over a referendum on acceding to the fiscal treaty after a 

split between the parties in the governing coalition. Prime Minister Petr Necas’ Civic Democrats are 

sceptical of the benefits of the fiscal treaty, while junior coalition partner TOP09, led by foreign 

minister Karel Schwarzenberg, supports ratification. 

 

Denmark. As holder of the Council Presidency during the first half of 2012, the Danish 

government would like to demonstrate its ‘pro-euro’ colours by signing the fiscal treaty. The 

previous Danish government had planned to hold a referendum on whether Denmark should drop 

its opt-out from the euro, but popular opinion is sceptical over the benefits that euro accession 

would bring to the country, despite the Danish krone’s peg to the euro.  

 

Finland. Foreign minister Erkki Tuomioja considers the fiscal treaty “unnecessary” and has referred 

to the treaty’s Golden Rule as a “nonsensical straitjacket”, but the chair of the Finnish parliament’s 

influential finance committee Kimmo Sasi has stated that Finland will most likely sign up. The 

representation of the eurosceptic True Finns party in the Finnish parliament means that Finland will 

struggle to adopt a constitutional debt brake as suggested in the fiscal treaty. 

 

Ireland. A referendum will be required if the government decides to introduce a debt brake into the 

national constitution, but the government has yet to state whether any other aspects of the fiscal 

treaty may require support in a referendum before Ireland can ratify. Given Ireland’s experience with 

its most recent European referenda on the Nice and Lisbon Treaties, it is reasonable to expect a 

largely eurosceptic response to the fiscal treaty. Finance minister Michael Noonan has stated that if a 

referendum is required as part of the ratification process, the outcome of the referendum would be 

interpreted as a vote on continued Irish membership of the euro.  The risk of a ‘No’ vote for Ireland 

would be dangerously destabilizing to financial stability 
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Netherlands. The government has stated that a referendum is not necessary to ratify the fiscal 

treaty, but it will require a majority in parliament. The coalition government depends on a 

confidence and supply agreement with the eurosceptic Party for Freedom in order to maintain a 

parliamentary majority for government bills, which may not be readily available for approval of the 

fiscal treaty. 

 

Sweden. Although the government has said it will consult the Riksdag on the fiscal treaty, Sweden 

remains sceptical as to joining the euro in the near future and this scepticism may extend to 

ratification of the fiscal treaty. 

 

Conclusion 
The fiscal treaty has been berated as a ‘distraction’ that misses an opportunity to focus on 

meaningful reform of economic and monetary union. Yet the fiscal treaty is not designed to remedy 

the crisis. It is essentially a political vehicle designed to satisfy German politicians who are becoming 

increasingly unsettled with the burden Germany is carrying in terms of providing liquidity to euro 

area states that have required emergency funding. In itself, the fiscal treaty only creates an obligation 

for states that ratify its provisions to create national ‘debt brakes’, but the fact that debt brakes can 

be suspended during periods of economic calamity mean that immediate implementation of debt 

reduction rules under the fiscal treaty can be waived for the foreseeable future. But if all euro area 

states sign up to the fiscal treaty – especially states on the euro area’s periphery – there may be room 

for core states to consider implementing ad hoc agreements that might include the European 

Central Bank stepping up its purchases of sovereign debt; the part-mutualisation of sovereign debt 

in the euro area; and the increase of the effective lending capacity of the EFSF and ESM. Whether 

this proves to be the case depends on ratification of the fiscal treaty, due to take place in 2012. 



The Fiscal Treaty – An Initial Analysis 
 

 14 

 

ANNEX 1 
 

Commentary on the  
 

DRAFT TREATY ON STABILITY, COORDINATION AND GOVERNANCE IN THE 
ECONOMIC AND MONETARY UNION 

 
(prepared  on the  bas i s  o f  the  four th  dra f t  dated  January  19,  2012) 

 
[highlighted text represents innovations in EU primary law] 

 
FISCAL COMPACT PROVISIONS COMMENTARY 

PREAMBLE 
THE CONTRACTING PARTIES […] Will most likely include all euro area states, 

while non-euro Member States have 
expressed interest in joining the treaty. The 
United Kingdom is the only Member State 
that has refused to participate. 

CONSCIOUS of the obligation of the Contracting 
Parties, as Member States of the European Union, to 
regard their economic policies as a matter of common 
concern, 

Article 121(1) TFEU. 

DESIRING to promote conditions for stronger 
economic growth in the European Union and, to 
that end, to develop ever-closer coordination of 
economic policies within the euro area, 

Repeats the first recital of Protocol (No. 
14) on the Euro Group. 

BEARING IN MIND that the need for governments 
to maintain sound and sustainable public finances 
and to prevent a government deficit becoming 
excessive is of an essential importance to 
safeguard the stability of the euro area as a whole, 
and accordingly requires the introduction of 
specific rules to address this need, including a 
balanced budget rule and an automatic mechanism 
to take corrective action, 

Preventing excessive deficits is an 
obligation applicable to all Member States 
under Article 126(1) TFEU. Introduction 
of a balanced budget rule is already 
contained in secondary legislation in the 
Stability and Growth Pact (SGP), but the 
fiscal treaty amends these rules and raises 
them to primary law value. ‘Automaticity’ 
of sanctions is proposed under new 2011 
Commission excessive deficit procedure 
rules. 

CONSCIOUS of the need to ensure that their 
deficits do not exceed 3 % of their gross domestic 
product at market prices and that government 
debt does not exceed, or is sufficiently declining 
towards, 60 % of their gross domestic product at 
market prices, 

Article 1 of Protocol (No. 12) on the 
Excessive Deficit Procedure. 

RECALLING that the Contracting Parties, as 
Member States of the European Union, should 
refrain from adopting any measure which could 
jeopardise the attainment of the Union’s 
objectives in the framework of the economic 

Article 4(3) TEU requires Member States 
to “refrain from any measure which could 
jeopardize the attainment of the Union’s 
objectives”. Union objectives include 
economic and monetary union (Article 3(4) 
TEU). 
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union, notably the practice of accumulating debt 
outside the general government accounts, 
BEARING IN MIND that the Heads of State or 
Government of the euro area Member States 
agreed on 9 December 2011 on a reinforced 
architecture for Economic and Monetary Union, 
building upon the European Union Treaties and 
facilitating the implementation of measures taken 
on the basis of Articles 121, 126 and 136 of the 
Treaty on the Functioning of the European 
Union, 

“Building upon the European Union 
Treaties” demonstrates the negotiators’ 
efforts to show the fiscal treaty as 
complementary to and not in conflict with 
the EU Treaties. The fiscal treaty hereby 
claims to expand upon and assist in the 
implementation of Articles 121 (economic 
policy coordination), 126 (excessive deficit 
procedure), and 136 (measures to ensure 
the stability of the euro area). An 
amendment to Article 136 TFEU to 
provide a firm legal basis for the European 
Stabilization Mechanism (ESM) is currently 
being ratified by national parliaments. 

BEARING IN MIND that the objective of the Heads 
of State or Government of the euro area Member 
States and of other Member States of the 
European Union is to incorporate the provisions 
of this Agreement as soon as possible into the 
Treaties on which the European Union is 
founded, 

Article 48 TEU will apply when it comes to 
integrating the innovations of the fiscal 
treaty into the EU Treaties. The decision to 
opt for an intergovernmental treaty rather 
than an Article 48 treaty change procedure 
means that the fiscal treaty can in theory 
become operable in a shorter time frame 
and avoids potential vetoes from European 
Council members and possible referenda in 
a number of Member States that tend to 
organize public consultations on 
prominent treaty changes. 

WELCOMING the legislative proposals made by the 
European Commission within the framework of 
the European Union Treaties on 23 November 
2011 and TAKING NOTE of its intention to 
present further legislative proposals concerning, in 
particular, ex ante reporting of debt issuance plans 
of the Member States of the European Union, a 
procedure of economic partnership programmes 
detailing structural reforms for euro area Member 
States in excessive deficit procedure as well as 
coordination of major economic policy reform 
plans for euro area Member States, 

References the ‘Six Pack’ and other 
economic governance measures proposed 
by the Commission and the Task Force led 
by European Council President Herman 
Van Rompuy. 

EXPRESSING their readiness to support proposals 
which the Commission might present to further 
strengthen the Stability and Growth Pact by 
introducing, for Member States whose currency is 
the euro, a new range for medium term objectives 
in line with the limits established in this Treaty, 

References adoption of the medium term 
objectives required in the EU Treaties. 

TAKING NOTE that, when reviewing and 
monitoring the budgetary commitments under this 
Treaty, the European Commission will act within 
the framework of its powers as provided by the 
Treaty on the Functioning of the European 
Union, in particular Articles 121, 126 and 136 

Applies procedures from the TFEU to 
budgetary action provided for in the fiscal 
treaty. 
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thereof, 
NOTING in particular that, for the application of 
the budgetary “Balanced Budget Rule” described 
in Article 3 of this Treaty, this monitoring will be 
made through the setting up of country specific 
medium term objectives and of calendars of 
convergence, as appropriate, for each Contracting 
Party. 

Describes the monitoring procedure to 
ensure balanced budgets in states signing 
up to the fiscal treaty. Reference to 
medium-term objectives (MTOs) already 
exists in secondary legislation. 

NOTING that the medium term objectives should 
be updated regularly on the basis of a commonly 
agreed method, the main parameters of which are 
also to be reviewed regularly, reflecting 
appropriately the risks of explicit and implicit 
liabilities for public finance, as embodied in the 
aims of the Stability and Growth Pact, 

Contracting parties of the fiscal treaty will 
adopt a common methodology for 
assessing MTOs for budgetary redress, 
based on the aims of the SGP and state 
liabilities. The latter would be complex to 
forecast over the medium-term, such as the 
anticipated liabilities of a state that has 
adopted a sovereign bank guarantee.  

NOTING that sufficient progress towards the 
medium term objectives should be evaluated on 
the basis of an overall assessment with the 
structural balance as a reference, including an 
analysis of expenditure net of discretionary 
revenue measures, in line with the provisions 
specified under European Union law, in particular 
Council Regulation (EC) No. 1466/97 of 7 July 
1997 on the strengthening of the surveillance of 
budgetary positions and the surveillance and 
coordination of budgetary policies, as amended by 
Regulation (EU) No. 1175/2011 of the European 
Parliament and of the Council of 16 November 
2011 (hereinafter “the revised Stability and 
Growth Pact”), 

Assessment to be carried out in line with 
provisions already adopted in EU 
secondary law (Regulations 1466/97 and 
1175/2011). 

NOTING that compliance with the obligation to 
transpose the “Balanced Budget Rule” into 
national legal systems through binding and 
permanent provisions, preferably constitutional, 
should be subject to the jurisdiction of the Court 
of Justice of the European Union, in accordance 
with Article 273 of the Treaty on the Functioning 
of the European Union, 

While Article 273 TFEU allows Member 
States to grant arbitration powers to the 
European Court of Justice (ECJ), this 
provision opens up potential for conflict 
between national constitutional courts and 
the ECJ, which could in effect be thus 
empowered to adjudicate on the 
effectiveness of a provision in a national 
constitution.  

RECALLING that Article 260 of the Treaty on the 
Functioning of the European Union empowers 
the Court of Justice of the European Union to 
impose the payment of a lump sum or penalty on 
a Member State of the European Union having 
failed to comply with one of its judgments, 

Reference to the sanctions that may be 
applied in case a contracting party fails to 
adopt a debt brake. 

RECALLING the need to facilitate the adoption of 
measures under the excessive deficit procedure of 
the European Union for euro area Contracting 

Emphasizes the importance of 
implementing excessive deficit procedures 
for euro area states in breach of the SGP 
rules. The power to compel a Member 
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Parties whose planned or actual government 
deficit to gross domestic product exceeds 3%, 
whilst strongly reinforcing the objective of that 
procedure, namely to encourage and, if necessary, 
compel the Member State concerned to reduce a 
deficit which might be identified, 

State to comply with the decision(s) 
reached during an excessive deficit 
procedure is new: under Article 126 TFEU, 
the maximum sanctions currently provided 
for against a Member State include the 
imposition of fines (Article 126(11) 
TFEU). In practice this situation is unlikely 
to change – the European Council did not 
agree on the suspension of a Member 
State’s voting rights in Council. 

RECALLING the need for those Contracting Parties 
whose government debt exceeds the 60 % 
reference value to reduce it at an average rate of 
one twentieth per year as a benchmark, 

Reiterates the one-twentieth benchmark 
for debt reduction when total debt exceeds 
the 60% ceiling contained in Regulation 
1467/97 (amended by Regulation 
1177/2011). 

BEARING IN MIND the need to respect, in the 
implementation of this Treaty, the role of the 
social partners, as it is recognized in the laws or 
systems of each of the Contracting Parties, 

Social partners (e.g. unions, business 
federations, etc.) are referenced but given 
no specific role under the Fiscal Compact. 
The role of social partners is already 
included in Article 152 TFEU for EU law, 
but the fiscal treaty refers only to national 
laws and systems. 

STRESSING that none of the provisions of this 
Treaty is to be interpreted as altering in any way 
the economic policy conditions under which 
financial assistance has been granted to a 
Contracting Party in a stabilisation programme 
involving the European Union, its Member States 
and the International Monetary Fund, 

Contracting parties receiving emergency 
funds from the EU and IMF will not be 
able to use the provisions of the fiscal 
compact to alter the conditionality 
contained in their respective Memoranda 
of Understanding (MoU). Quite the 
opposite in fact: MTOs of loan recipient 
states are likely to reflect the terms 
contained in that state’s MoU. 

NOTING that the smooth functioning of the 
Economic and Monetary Union makes it 
necessary that the Contracting Parties work jointly 
towards and economic policy where, whilst 
building upon the mechanisms of economic policy 
coordination as defined in the European Union 
Treaties, they take the necessary actions and 
measures in all the domains which are essential to 
the good functioning of the euro area, 

Repeats the purpose of Article 136 TFEU, 
which is to secure good governance in the 
euro area. 

NOTING, in particular, the wish of the Contracting 
Parties to make more active use of enhanced 
cooperation, as provided for in Article 20 of the 
Treaty on European Union and in Articles 326 to 
334 of the Treaty on the Functioning of the 
European Union, without undermining the 
internal market, as well as to make full recourse to 
measures specific to the Member States whose 
currency is the euro pursuant to Article 136 of the 
Treaty on the Functioning of the European 
Union, and to a procedure for the ex ante 
discussion and coordination among the 

Statement of intent – not legally binding on 
the parties. 
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Contracting Parties whose currency is the euro of 
all major economic policy reforms planned by 
them, with a view to benchmarking best practices, 
RECALLING the agreement of the Heads of State 
or Government of the euro area Member States 
on 26 October 2011 to improve the governance of 
the euro area, including the holding of at least two 
Euro Summit meetings per year, as well as the 
endorsement by the Heads of State or 
Government of the euro area Member States and 
of other Member States of the European Union 
on 25 March 2011 of the Euro Plus Pact which 
identifies the issues that are essential to fostering 
competitiveness in the euro area, 

Restates the main points of agreement 
reached during the October 2011 Euro 
Summit. 

STRESSING the importance of the Treaty 
establishing the European Stability Mechanism as 
an element of a global strategy to strengthen the 
Economic and Monetary Union and POINTING 
OUT that the granting of assistance in the 
framework of new programmes under the 
European Stability Mechanism will be conditional, 
as of 1 March 2013, on the ratification of this 
Treaty by the Contracting Party concerned and, as 
soon as the transposition period mentioned in 
Article 3(2) has expired, on compliance with the 
requirements of this Article,  

Highlights the role of the ESM in 
reinforcing EMU. Countries seeking 
assistance from the ESM will be required 
to adopt a debt brake if one does not 
already exist as a prerequisite. 

NOTING THAT […] are Contracting Parties whose 
currency is the euro and that, as such, they will be 
bound by the provisions of this Treaty from the 
first day of the month following the deposit of 
their instrument of ratification if the Treaty is in 
force at that date; NOTING ALSO that all other 
Contracting Parties are, at the date of signature of 
this Treaty, Member States of the European 
Union with a derogation or an exemption from 
participation in the single currency and may be 
bound, as long as this derogation or exemption is 
not abrogated, only by those provisions of Titles 
III and IV by which they declare, on depositing 
their instrument of ratification or at a later date, 
that they intend to be bound, 

Repeats procedural rules regarding entry 
into force contained in Title VI of the 
fiscal treaty. 

HAVE AGREED UPON the following provisions:  
TITLE I 

PURPOSE AND SCOPE 
Arti c l e  1  

1. By this Treaty, the Contracting Parties agree, as 
Member States of the European Union, to 

The purpose of the fiscal treaty is stated as 
promoting fiscal discipline among 
signatory states in support of the economic 
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strengthen the economic pillar of the Economic 
and Monetary Union by adopting a set of rules 
intended to foster budgetary discipline through a 
fiscal compact, to strengthen the coordination of 
economic policies and to improve the governance 
of the euro area, thereby supporting the 
achievement of the European Union’s objectives 
for sustainable growth, employment, 
competitiveness and social cohesion. 

pillar of EMU (contained in Chapter 1, 
Title VII, Part Three of the TFEU) and the 
Union objectives of sustainable growth and 
employment (Article 3(3) TEU). 

2. The provisions of this Treaty shall apply in full 
to the Contracting Parties whose currency is the 
euro. They shall also apply to the other 
Contracting Parties to the extent and under the 
conditions set out in Article 14. 

The fiscal treaty is aimed at euro area states 
and is optional for the remaining Member 
States. This means that the 17 euro area 
states will be encouraged to sign and 
attempt ratification of the fiscal treaty.  

TITLE II 
CONSISTENCY AND RELATIONSHIP WITH THE LAW OF THE UNION 

Arti c l e  2  
1. This Treaty shall be applied by the Contracting 
Parties in conformity with the Treaties on which 
the European Union is founded, in particular 
Article 4(3) of the Treaty on European Union, and 
with European Union law, including procedural 
law whenever the adoption of secondary 
legislation is required. 

Article 4(3) TEU refers to what is known 
as the ‘duty of loyal cooperation’ among 
Member States. This principle requires 
Member States (a) to respect the 
independence and rights of EU institutions 
in achieving implementation of the EU 
Treaties; and (b) to refrain from adopting 
any measures that might restrict or conflict 
with the Union’s objectives. There is 
nothing stopping a group of Member 
States complementing the rules of the 
Treaties with additional measures and 
indeed using the EU institutional 
framework to achieve implementation of 
these measures (e.g. Prüm and Schengen 
treaties). In fact, the Treaties open the door 
to so-called ‘enhanced cooperation’ on a 
number of fronts, including rules specific 
to the euro area. 

2. The provisions of this Treaty shall apply insofar 
as they are compatible with the Treaties on which 
the Union is founded and with European Union 
law. They shall not encroach upon the 
competences of the Union to act in the area of the 
economic union. 

The fiscal treaty is to be read and 
interpreted in line with existing provisions 
in the EU Treaties (e.g. rights and 
obligations of institutions, Member States; 
procedural requirements; objectives; etc.).  

TITLE III 
FISCAL COMPACT 

Arti c l e  3  
1. The Contracting Parties shall apply the 
following rules, in addition and without prejudice 
to the obligations derived from European Union 
law: 

Article 3 to be read and interpreted in 
conjunction with existing EU law. 

a) The budgetary position of the general 
government shall be balanced or in surplus. 

SGP had required budgets to be “close to 
balance or in surplus” – the fiscal treaty 
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now sets a theoretically higher target, 
requiring budgetary positions to be balanced 
or in surplus. 

b) The rule under point a) above shall be deemed 
to be respected if the annual structural balance of 
the general government is at its country-specific 
medium-term objective as defined in the revised 
Stability and Growth Pact with the annual 
structural deficit not exceeding 0.5 % of the gross 
domestic product at market prices. The 
Contracting Parties shall ensure rapid convergence 
towards their respective medium-term objective. 
The time frame for such convergence will be 
proposed by the Commission taking into 
consideration country-specific sustainability risks. 
Progress towards and respect of the medium-term 
objective shall be evaluated on the basis of an 
overall assessment with the structural balance as a 
reference, including an analysis of expenditure net 
of discretionary revenue measures, in line with the 
provisions of the revised Stability and Growth 
Pact. 

The definition of the ‘structural deficit’ – 
i.e. a state’s budget deficit adjusted for 
changes in the business cycle – is a concept 
adopted under SGP rules (the current 
definition is found in Regulation 
1175/2011). Article 3(b) includes the 
‘Golden Rule’: a commitment by 
contracting parties to limit structural 
deficits to 0.5% of GDP at market prices 
(as opposed to nominal prices). The 
provisions on measuring convergence 
reproduces the language used in Article 5 
of the SGP Regulation. 

c) The Contracting Parties may temporarily 
deviate from their medium-term objective or the 
adjustment path towards it only in exceptional 
circumstances defined in paragraph 3. 

Reproduces identical provisions from 
Article 5 of the SGP Regulation. The 
clauses allowing for temporary deviation 
from the Balanced Budget Rule (contained 
in the revised SGP rules) nullify the 
immediate effect of the fiscal treaty, as in 
theory every contracting party would be 
able to use the current crisis as evidence of 
an “unusual event” or “severe economic 
downturn”. 

d) Where the ratio of government debt to gross 
domestic product at market prices is significantly 
below 60 % and where risks in terms of long-term 
sustainability of public finances are low, the lower 
limit of the medium-term objective specified 
under point b) can reach a structural deficit of at 
most 1.0 % of the gross domestic product at 
market prices. 

Fiscally prudent states that run a structural 
deficit “significantly below 60%” are able 
to operate a Golden Rule of 1%, as 
opposed to the 0.5% for states close to or 
above the 60% benchmark. 

e) In the event of significant observed deviations 
from the medium-term objective or the 
adjustment path towards it, a correction 
mechanism shall be triggered automatically. The 
mechanism shall include the obligation of the 
Contracting Party concerned to implement 
measures to correct the deviations over a defined 
period of time. 

‘Automaticity’ of medium-term objectives 
via so-called ‘correction mechanisms’ to be 
‘preferably constitutional’ in nature as per 
Article 3(2). 

2. The rules mentioned under paragraph 1 shall Some of the rules referred to in paragraph 
1 are already effect across the Member 
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take effect in the national law of the Contracting 
Parties within one year of the entry into force of 
this Treaty through provisions of binding force 
and permanent character, preferably 
constitutional, or otherwise guaranteed to be 
respected throughout the national budgetary 
processes. The Contracting Parties shall in 
particular put in place at national level the 
correction mechanism mentioned in paragraph 
1.e) on the basis of common principles to be 
proposed by the European Commission, 
concerning in particular the nature, size and the 
time-frame of the corrective action to be 
undertaken and the role and independence of the 
institutions responsible at national level for 
monitoring the observance of the rules. The 
mechanism shall fully respect the responsibilities 
of national Parliaments. 

States by virtue of being included in an EU 
regulation (automatically applicable across 
EU Member States without the need for 
transposition). This provision, however, 
requires Member States to adopt debt 
brakes, preferably to be included in 
national constitutions, although as this may 
require referenda in a number of 
contracting parties, a constitutional debt 
brake is not obligatory. The debt brake 
must, however, be binding on the national 
budgetary process. In the case where a 
constitutional debt brake is not possible, 
the alternative is to include a mechanism in 
an act of parliament, but acts of parliament 
can ordinarily be amended or replaced with 
much greater agility by governments. 

3. For the purposes of this Article, definitions set 
out in Article 2 of Protocol (No 12) on the 
excessive deficit procedure annexed to the 
European Union Treaties shall apply. In addition, 
“annual structural balance of the general 
government” refers to the annual cyclically-
adjusted balance net of one-off and temporary 
measures. “Exceptional circumstances” refer to 
the case of an unusual event outside the control of 
the Contracting Party concerned which has a 
major impact on the financial position of the 
general government or to periods of severe 
economic downturn as defined in the revised 
Stability and Growth Pact, provided that the 
temporary deviation of the Contracting Party does 
not endanger fiscal sustainability in the medium 
term. 

Applies definitions of terms used in the 
EU Excessive Deficit Procedure to Article 
3, and adds a further definition of ‘annual 
structural balance of the general 
government’, which in practice is a 
definition commonly used in EU Excessive 
Deficit Procedures.  

Arti c l e  4  
When the ratio of their general government debt 
to gross domestic product exceeds the 60 % 
reference value mentioned under Article 1 of 
Protocol (No 12), the Contracting Parties shall 
reduce it at an average rate of one twentieth per 
year as a benchmark, as provided for in Article 2 
of Council Regulation (EC) No. 1467/97 of 7 July 
1997 on speeding up and clarifying the 
implementation of the excessive deficit procedure, 
as amended by Council Regulation (EU) No. 
1177/2011 of 8 November 2011. 

Reiterates the one-twentieth benchmark 
for debt reduction when total debt exceeds 
the 60% ceiling contained in Regulation 
1467/97 (amended by Regulation 
1177/2011). 



The Fiscal Treaty – An Initial Analysis 
 

 22 

Arti c l e  5  
1. The Contracting Parties that are subject to an 
excessive deficit procedure under the European 
Union Treaties shall put in place a budgetary and 
economic partnership programme including a 
detailed description of the structural reforms 
which must be put in place and implemented to 
ensure an effective and durable correction of their 
excessive deficits. The content and format of 
these programmes shall be defined in European 
Union law. Their submission to the European 
Commission and the Council for endorsement 
and their monitoring will take place within the 
context of the existing surveillance procedures of 
the Stability and Growth Pact. 

Under the Excessive Deficit Procedure as 
framed by Article 126 TFEU, a Member 
State found by the Commission to be 
running a structural deficit is required to 
respond to and implement Council 
recommendations on how to redress the 
situation (Article 126(7), (8) and (9) 
TFEU). Article 126(11) TFEU recognized 
that on occasion Member States may not 
respond to the Council recommendations. 
Article 5 now formalizes a primary law 
duty to respond, calling it a ‘budgetary and 
economic partnership programme’ 
(BEPP), which shall have EU law value. 
This seems to indicate that the BEPP 
could be contained in a Council decision, 
probably adopted on the basis of Article 
126(9) TFEU.  

2. The implementation of the programme, and the 
yearly budgetary plans consistent with it, will be 
monitored by the Commission and by the 
Council. 

Joint monitoring of adherence by the state 
concerned to its BEPP as well as its annual 
budgetary plans by the Commission and 
the Council. Secondary legislation already 
makes this a reality. 

Arti c l e  6  
With a view to better coordinating the planning of 
their national debt issuance, the Contracting 
Parties shall report ex-ante on their public debt 
issuance plans to the European Commission and 
to the Council. 

As proposed by the Commission in 
November 2011, Member States are 
required to notify their debt issuance plans 
in advance of the sale, but the fiscal treaty 
does not state how far in advance this 
information needs to be communicated or 
whether the information will be made 
public.  

Arti c l e  7  
While fully respecting the procedural requirements 
of the European Union Treaties, the Contracting 
Parties whose currency is the euro commit to 
support the proposals or recommendations 
submitted by the European Commission where a 
Member State of the European Union whose 
currency is the euro is in breach of the deficit 
criterion in the framework of an excessive deficit 
procedure. This obligation shall not apply where it 
is apparent among the Contracting Parties whose 
currency is the euro that a qualified majority of 
them, calculated by analogy with the relevant 
provisions of the European Union Treaties 
without taking into account the position of the 
Contracting Party concerned, is opposed to the 
decision proposed or recommended. 

The quasi-automaticity of sanctions under 
the Excessive Deficit Procedure is made 
operable by so-called ‘reverse majority 
voting’. Article 126(13) TFEU requires a 
qualified majority to adopt sanctions. 
Article 7 ostensibly replaces this with 
reverse majority voting – in other words, a 
qualified majority must be against sanctions 
in order for their activation to be blocked. 
The use of reverse majority is not provided 
for in the EU Treaties. This alteration 
directly by-passes the treaty change 
procedures contained in Article 48 TEU, 
and may therefore be held inconsistent 
with the EU Treaties in case of a legal 
dispute. This leaves a Member State free to 
contest a reverse majority vote, as the 
procedure is not provided for in the EU 
Treaties. 

Arti c l e  8  
1. The European Commission is invited to present 
in due time to the Contracting Parties a report on 

Contracting parties gain the power to sue a 
Member State before the ECJ for failure to 
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the provisions adopted by each of them in 
compliance with Article 3(2). If the European 
Commission, after having given the Contracting 
Party concerned the opportunity to submit its 
observations, concludes in its report that a 
Contracting Party has failed to comply with 
Article 3(2), the matter will be brought to the 
Court of Justice of the European Union by one or 
more of the Contracting Parties. In addition, 
where a Contracting Party considers, 
independently of the Commission’s report, that 
another Contracting Party has failed to comply 
with Article 3(2), it may also bring the matter to 
the Court of Justice. In both cases, the judgment 
of the Court of Justice shall be binding on the 
parties in the procedure, which shall take the 
necessary measures to comply with the judgment 
within a period to be decided by the Court. 

implement a debt brake. Does this risk 
using the ECJ – which is not an economic 
body and has declined to issue judgments 
on economic matters – as a substitute for 
economic analysis? The ECJ lacks 
economists that can assist in the judicial 
review of economic-based mechanisms. 
This creates a new precedent in the EU, as 
hitherto Member States have refrained 
from commenting on the domestic 
constitutional provisions of other Member 
States (unless such provisions are overtly 
controversial). The Commission remains a 
conduit of criticism: the Commission has 
the right to report on the failure to 
implement a debt brake and on the 
effectives of a debt brake.  

2. If, on the basis of its own assessment or of an 
assessment by the European Commission, a 
Contracting Party considers that another 
Contracting Party has not taken the necessary 
measures to comply with the judgment of the 
Court of Justice referred to in paragraph 1, it may 
bring the case before the Court of Justice. If the 
Court finds that the Contracting Party concerned 
has not complied with its judgment, it may impose 
on it a lump sum or a penalty payment appropriate 
in the circumstances and that shall not exceed 
0.1% of its gross domestic product. The amounts 
imposed shall be payable to the European Stability 
Mechanism. 

Failure to implement a debt brake or 
implementation of an ineffective debt 
brake may result in the imposition of fines 
on non-compliant contracting party. 

3. This Article constitutes a special agreement 
between the Contracting Parties within the 
meaning of Article 273 of the Treaty on the 
Functioning of the European Union. 

Express legal basis in the TFEU allows 
contracting parties to use the ECJ outside 
of the framework of the EU Treaties. 

TITLE IV 
ECONOMIC POLICY COORDINATION AND CONVERGENCE 

Arti c l e  9  
Building upon the economic policy coordination 
as defined in the Treaty on the Functioning of the 
European Union, the Contracting Parties 
undertake to work jointly towards an economic 
policy fostering the smooth functioning of the 
Economic and Monetary Union and economic 
growth through enhanced convergence and 
competitiveness. To that end, the Contracting 

Article 121 TFEU. Purely aspirational 
paragraph. Indirectly refers to measures 
such as the Euro Plus Pact of March 2011. 



The Fiscal Treaty – An Initial Analysis 
 

 24 

Parties shall take the necessary actions and 
measures in all the domains which are essential to 
the good functioning of the euro area in pursuit of 
the objectives of fostering competitiveness, 
promoting employment, contributing further to 
the sustainability of public finances and 
reinforcing financial stability. 

Arti c l e  10 
In accordance with the requirements of the 
European Union Treaties, the Contracting Parties 
undertake to make recourse, whenever 
appropriate and necessary, to measures specific to 
those Member States whose currency is the euro 
as provided for in Article 136 of the Treaty on the 
Functioning of the European Union and to the 
enhanced cooperation as provided for in Article 
20 of the Treaty on European Union and in 
Articles 326 to 334 of the Treaty on the 
Functioning of the European Union on matters 
that are essential for the smooth functioning of 
the euro area, without undermining the internal 
market. 

Foresees greater (and perhaps more 
innovative) use of Article 136 TFEU, 
which is currently being amended to 
include a new paragraph that will form the 
legal basis for the ESM. Articles 20 TEU 
and 326 to 334 TFEU are enhanced 
cooperation provisions. Contracting parties 
will examine the potential for greater use of 
enhanced cooperation to support growth 
in the euro area. The introduction of a 
common consolidated corporate tax base 
(CCCTB) has been mentioned as a possible 
project in this respect. 

Arti c l e  11 
With a view to benchmarking best practices and 
working towards a more closely coordinated 
economic policy, the Contracting Parties ensure 
that all major economic policy reforms that they 
plan to undertake will be discussed ex-ante and, 
where appropriate, coordinated among 
themselves. This coordination shall involve the 
institutions of the European Union as required by 
the law of the Union. 

Open method of coordination to be the 
preferred method of governance in 
implementing the fiscal treaty and Article 
121 TFEU. The reference to ‘coordinated 
among themselves’ risks formalizing the 
exclusion of an ‘outer core’ of Member 
States that have decided not to or are 
unable to ratify the fiscal treaty. 

TITLE V 
GOVERNANCE OF THE EURO AREA 

Arti c l e  12 
1. The Heads of State or Government of the 
Contracting Parties whose currency is the euro 
shall meet informally in Euro Summit meetings, 
together with the President of the European 
Commission. The President of the European 
Central Bank shall be invited to take part in such 
meetings. The President of the Euro Summit shall 
be appointed by the Heads of State or 
Government of the Contracting Parties whose 
currency is the euro by simple majority at the 
same time the European Council elects its 
President and for the same term of office. 

Institutionalization of the Euro Summit, 
the first of which took place in Paris during 
the French Presidency of the Council in 
2008. Euro Summits – consisting of heads 
of state and/or government of euro area 
states and other invited officials such as the 
President of the European Central Bank, 
the President of the Commission, etc. 
Article 12(1) refines permanent 
membership to euro area leaders plus the 
President of the European Commission 
and the ‘President of the Euro Summit’, 
which will most likely be a task that falls to 
the President of the European Council 
given the simultaneous election of both 
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posts, and also to avoid adding to the 
already long list of ‘presidents’ of EU 
institutions. Interesting that if a euro area 
state fails to ratify or sign up to the fiscal 
treaty, it will not have a voice in appointing 
the Euro Summit President. 

2. Euro Summit meetings shall take place, when 
necessary, and at least twice a year, to discuss 
questions related to the specific responsibilities 
which the Contracting Parties whose currency is 
the euro share with regard to the single currency, 
other issues concerning the governance of the 
euro area and the rules that apply to it, and in 
particular strategic orientations for the conduct of 
economic policies and for improved 
competitiveness and increased convergence in the 
euro area. 

Euro Summits to take place at least twice a 
year and fulfill essentially the same role as 
the European Council, but focused on 
euro area-specific policies. Previously Euro 
Summits took place on an ad hoc basis, but 
have become more frequent over the 
course of 2010 and 2011. 

3. The President of the Euro Summit shall ensure 
the preparation and continuity of Euro Summit 
meetings, in close cooperation with the President 
of the European Commission. The Euro Group 
shall contribute to the preparation and follow up 
of the Euro Summit meetings and its president 
may be invited to attend the Euro Summit 
meetings for that purpose. 

Same preparation procedure as that used 
by the European Council. Euro Group 
President marginalized. 

4. The President of the European Parliament may 
be invited to be heard. The President of the Euro 
Summit shall present a report to the European 
Parliament after each of the meetings of the Euro 
Summit. 

The European Parliament is also to be kept 
informed, which may involve the President 
of the Euro Summit appearing before the 
European Parliament’s Economic and 
Monetary Affairs Committee (ECON). 
President of the European Parliament may 
also be invited to attend Euro Summits. 

5. The President of the Euro Summit shall keep 
the Contracting Parties whose currency is not the 
euro and the other Member States of the 
European Union closely informed of the 
preparation and outcome of the Euro Summit 
meetings. 

Euro Summit may function as an inner 
core of the European Council, and in this 
respect may cause tensions with non-euro 
area Member States. To alleviate some of 
these tensions, the President of the Euro 
Summit will deliver updates on Euro 
Summit activities to the other members of 
the European Council.  

6. In order to discuss specific issues concerning 
the implementation of this Treaty, the President 
of the Euro Summit will invite, when appropriate 
and at least once a year, the Heads of State or 
Government of Contracting Parties whose 
currency is not the euro who have ratified this 
Treaty and have declared their intention to be 
bound by some of its provisions in accordance 
with Article 14(5) to a meeting of the Euro 
Summit. 

Further provision that may help alleviate 
tensions with non-euro area states. 

Arti c l e  13 
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As foreseen in Title II of Protocol (No 1) on the 
role of national Parliaments in the European 
Union annexed to the European Union Treaties, 
the European Parliament and the national 
Parliaments of the Contracting Parties will 
together determine the organisation and 
promotion of a conference of the chairs of the 
budget committees of the national Parliaments 
and the chairs of the relevant committees of the 
European Parliament. 

Development of a parliamentary network 
already exists in instances such as COSAC, 
but as yet has not become an effective 
institutionalized cooperation. Article 13 
gives added impetus to such cooperation, 
but the initiative to develop an effective 
network lies with national parliaments. 
New budgetary network among the 
parliaments of the contracting parties could 
operate as a subset of COSAC. There is a 
potentially stronger role for ECON as 
coordinator of this network, especially if 
the President of the Euro Summit is to 
appear before the European Parliament at 
least twice a year. 

TITLE VI 
GENERAL AND FINAL PROVISIONS 

Arti c l e  14 
1. This Treaty shall be ratified by the Contracting 
Parties in accordance with their respective 
constitutional requirements. The instruments of 
ratification shall be deposited with the General 
Secretariat of the Council of the European Union. 

Contracting parties are invited to ratify the 
agreement via their national procedures. 
This may involve referenda in addition to 
parliamentary votes. 

2. This Treaty shall enter into force on 1 January 
2013, provided that twelve Contracting Parties 
whose currency is the euro have deposited their 
instrument of ratification, or on the first day of 
the month following the deposit of the twelfth 
instrument of ratification by a Contracting Party 
whose currency is the euro, whichever is the 
earlier. 

The Treaty carries a target date of entry 
into force of January 1, 2013. The number 
of minimum ratifications required for entry 
into force has varied between 9 and 15, 
with the current draft setting the number at 
12. This sets a further new precedent, as 
previously EU Treaties have required all 
signatories to ratify before the treaty enters 
into force. 

3. This Treaty shall apply as from the day of entry 
into force amongst the Contracting Parties whose 
currency is the euro and which have ratified it. It 
shall apply to the other Contracting Parties whose 
currency is the euro as from the first day of the 
month following the deposit of their respective 
instrument of ratification. 

Modalities for entry into force for 
contracting parties that ratify after the 
fiscal treaty has entered into force. 

4. By derogation to paragraph 3, Article 12 shall 
apply to all Contracting Parties whose currency is 
the euro as from the date of the entry into force 
of this Treaty. 

Institutional provisions of the fiscal treaty 
will apply to all euro area states, 
irrespective of ratification. 

5. This Treaty shall apply to the Contracting 
Parties with a derogation as defined in Article 
139(1) of the Treaty on the Functioning of the 
European Union, or with an exemption as defined 
in Protocol No 16 on certain provisions related to 
Denmark annexed to the European Union 
Treaties, which have ratified it, as from the day 
when the decision abrogating that derogation or 

The fiscal treaty is intended to apply to all 
EU Member States, as in theory all 
Member States are required (eventually) to 
adopt the euro. Before this date, non-euro 
area states are only eligible to ratify Titles 
III and IV of the Treaty. 
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exemption takes effect, unless the Contracting 
Party concerned declares its intention to be bound 
at an earlier date by all or part of the provisions in 
Titles III and IV of this Treaty. 

Arti c l e  15 
This Treaty shall be open to accession by Member 
States of the European Union other than the 
Contracting Parties upon application that any such 
Member State may file with the Depositary.  
 
The Contracting parties shall approve the 
application by common agreement. Following 
such approval, the applicant Member State shall 
accede upon the deposit of the instruments of 
accession with the Depositary, who shall notify 
the other Contracting Parties thereof. 

Should a Member State choose not to sign 
the fiscal treaty (thus far only the United 
Kingdom has made its intention not to 
sign the Treaty known), that Member State 
shall still be able to request to join at a later 
date. 

Arti c l e  16 
Within five years at most following the entry into 
force of this Treaty, on the basis of an assessment 
of the experience with its implementation, the 
necessary steps shall be taken, in compliance with 
the provisions of the Treaty on the European 
Union and the Treaty on the Functioning of the 
European Union, with the aim of incorporating 
the substance of this Treaty into the legal 
framework of the European Union. 

If the fiscal treaty enters into force in 2013, 
it should be integrated into the EU Treaties 
by 2018. If the simplified revision 
procedure is to be used, the content of the 
fiscal treaty will need to remain limited to 
changes to Part Three of the TFEU. This 
is feasible as most of the innovations in the 
fiscal treaty can be added to Title VIII 
(Economic and Monetary Policy). 

 
Done at Brussels on the […] of […] in the year 
two thousand and twelve in a single original 
whose Bulgarian, Czech, Danish, Dutch, English, 
Estonian, Finnish, French, German, Greek, 
Hungarian, Irish, Italian, Latvian, Lithuanian, 
Maltese, Polish, Portuguese, Romanian, Slovak, 
Slovenian, Spanish and Swedish texts are equally 
authentic, which shall be deposited in the archives 
of the Depository which will transmit a certified 
copy to each of the Contracting Parties. 

Translation requirements standard fare in 
EU treaties. 
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