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Introduction
 
In the aftermath of the UK’s decision to leave the European Union we are living at a time of high uncertainty involving many 
actors, interests and moving parts. This is accentuated by the inability of the British authorities, for the moment, to clarify what 
they want by way of a future relationship with the EU 27 and by the determination of the latter to insist on ‘no negotiations 
without notification’. This is a reference to the Article 50 procedure under EU law, which the UK must invoke to trigger 
the exit talks. Uncertainty creates a vacuum easily filled by speculation which in its turn reinforces a sense of anxiety. In this 
context, it may be useful to seek to anchor Ireland’s current debate not just in politics but also by drawing on some of the 
accumulated inheritance of EU law and practice that can be mobilised in Ireland’s interest. 

Some Irish commentators wring their hands at the prospect of Ireland securing the kind of settlement that it needs, referring 
to our small size, our peripherality, or our being only one small voice among twenty seven in the EU and consequently 
counting for little or nothing. That Ireland is small in terms of land mass and population, and sits on the western periphery 
of the continent of Europe, are facts of history and geography but these do not require of the Irish a peripherality mentality. 
Ireland has exercised her sovereignty to place us at the heart of EU decision-making and has used that to influence and shape 
the evolution of EU policy by consensus with others and consonant with our needs. These are the assets of being a player. 
Ireland is not some mendicant appealing to the kindness of strangers but rather is a sovereign state that has pooled some of 
its sovereignty, by choice, and participates in the EU on the basis of the equality of the status of member states. Of course a 
small state needs politically and diplomatically to mobilise the goodwill and support of larger players in consensus building. 
It was ever thus, but inside the EU Ireland does so as a matter of right and not of privilege. Moreover, the EU is founded and 
grounded in the rule of law, to which Ireland is entitled to appeal.

Border Poll?

One long-term issue referred to recently by the Taoiseach deserves some reflection. Imagine a scenario where by virtue of being 
part of the UK Northern Ireland exits the EU with Great Britain but that at some future date through a border poll1  a majority 
expressed a wish to cease to be part of the United Kingdom. It should be stressed that a scenario is not a prediction, even less 
a presumption, that such a poll is imminent. The Secretary of State for Northern Ireland is the designated authority for laying 
such a proposal before the Westminster Parliament only if ‘it appears likely to him that a majority of those voting would express 

1 See Annex A of the Northern Ireland Peace Agreement 1. (1) and 1. (2)
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a wish that Northern Ireland should cease to be part of the United Kingdom and form part of a united Ireland.’2 There is no 
specific evidence that such a cross community wish exists today. There is none in opinion polls conducted on this matter since 
the Good Friday Agreement and no evidence currently of a politically consensual climate to promote such a poll in Northern 
Ireland. For these reasons the Secretary of State for Northern Ireland has ruled out a border poll at this time. 

If such conditions ever were to prevail in Northern Ireland, it would be incumbent on the Houses of the Oireachtas in the 
Republic to enact referendum legislation on Irish unity and for the Republic’s electorate to consent to this by a majority.3  This 
too seems to be a remote prospect in current circumstances. A joint RTÉ-BBC poll in November 2015, seven months ago, 
revealed a strong two third majority in the Republic in favour of a United Ireland in their lifetime, versus only thirty percent 
in Northern Ireland. However, support in the Republic collapsed to just thirty one percent when asked if they supported Irish 
unity ‘if it meant paying more tax’. Given Britain’s level of transfers to Northern Ireland which sustain its current living standard 
and which amount to around thirty percent of its income, it is open to question whether the Republic’s citizens currently 
would be prepared to contemplate the massive transfers that would be needed to fill this void in the event of Northern Ireland 
voting to quit the UK. These considerations make an early border poll highly implausible on both sides of the border whatever 
interest may attach to that question in recent weeks. Moreover, while the 56 to 44 percent Northern Ireland vote in favour of 
the UK remaining in the EU exhibits a cross community dimension, this was based on a question whose sensitivities, though 
contested, were less polarising in Northern Ireland than a border poll would prove to be. 

That said, one could conceive of circumstances where public opinion could shift. What if the UK was increasingly to federalise 
its constitution to seek to retain a semblance of unity? What if a more nationalist English component looked to its own 
financial and territorial interests first? What if the UK fragmented and Scotland became independent? What if Northern 
Ireland farmers who receive £87 of every £100 of their agricultural income from the EU’s single farm payment found the 
British cupboard bare when it came to future financing? What if researchers and universities in Northern Ireland felt the chill 
wind of declining EU funding not replaced by a British national alternative? None of these things are predictions but some or 
all of them are possibilities.   

Bunreacht na hÉireann and Brexit

On 22 May 1998 more than ninety four percent of voters in the Republic endorsed the amendments to Bunreacht na hÉireann 
flowing from the Northern Ireland Peace Agreement.4  This replaced the territorial claim that previously had prevailed with 
a hearts and minds focus in a new Article 3 that declared: ‘It is the firm will of the Irish nation, in harmony and friendship, 
to unite all the people who share the territory of the island of Ireland, in all the diversity of their identities and traditions, 
recognising that a united Ireland shall be brought about only by peaceful means with the consent of a majority of the people, 
democratically expressed, in both jurisdictions in the island’. 

The Irish government is duty bound to ensure that any negotiations on Brexit with and through the EU institutions and the 
other member states of the Union take account of this de jure constitutional position. The aspiration to unite all the people 
who share the territory of the island of Ireland speaks to a constitutional finality and an element of self-determination that has 
not yet been realised. This does not alter the de facto position that there are two jurisdictions on the island of Ireland. It does 
not presume the realisation of the unfulfilled constitutional aspirations. However, it is based on the terms of the Northern 
Ireland Peace Agreement and the consequential changes in British legislation and constitutional changes in the Republic 

2 op.cit, Annex A, Schedule 1, paragraph 2
3 Article 3, Bunreacht na hÉireann, ‘recognising that a united Ireland shall be brought about only by peaceful means with the consent of a 
majority of the people, democratically expressed, in both jurisdictions in the island.’
4 On a turnout of 56.3%

Continue to treat China as a non-market economy   in 
anti-dumping investigations until Chinese businesses  
are able to prove that they operate on the basis of 
market principles; or

Grant China market economy status with additional 
trade defence measures. 

I IEA 2



BREXIT: MOBILISING EXISTING LAW, PRACTICE AND INSTITUTIONS IN IRELAND’S CAUSE 26TH JULY 2016 

of Ireland that provide, in principle, for an eventuality that could lead to Irish unity by consensus. This prospect, however 
imminent or remote today, needs to be anticipated and provided for. It may not be a problem today but it could be one day. 
How could and should this be accommodated in a post-Brexit scenario, specifically where the Republic of Ireland is in the EU 
but Northern Ireland would have exited the EU by virtue of its current constitutional position?

The German precedent

This is where the German reunification process and its EU dimension provide a template.  The German Basic Law was 
promulgated in May 1949 and established the Federal Republic of Germany (FRG).  This included an Article 23 asserting 
that the terms of the Basic Law would apply de jure to the territory of the named Länder of what in effect was West Germany 
while: ‘In other parts of Germany it shall be put into force on their accession’. By this means it was asserted that the then 
West German state was not a constitutional finality for the German people and that future German self-determination and 
the reunification of Germany was still on the agenda. The Western Powers, the UK included, then the occupying powers in 
West Germany, conceded German democratic concerns regarding this highly symbolic question. The question moved from the 
abstract to the real with the collapse of the Berlin Wall in November 1989 and of the German Democratic Republic (GDR) 
a few months later in 1990. The GDR acceded to the FRG. This took effect on 3 October 1990 and is celebrated since as the 
German Day of Unity.

Importantly, the enlarged Germany became a continuation of the FRG whose constitution had provided for such an eventuality 
from the outset, however improbable this may have appeared in 1949, as Europe was divided by the Iron Curtain and slipped 
increasingly into the grips of the Cold War. The reunified Germany retained all of the former West Germany’s membership 
rights in international bodies, including the European Community and maintained state continuity rather than creating a new 
state entity. The GDR’s 16 million inhabitants and its territory became members of the EC.

In European terms this was a territorial enlargement without a new accession since the FRG already was a full member state 
and so no Treaty amendment of EC primary law was required. Nor in this context did the unanimity rule apply where any 
member state could seek to block the extension of the EC to the territory of the former GDR. However, a wide range of 
EC secondary law and transitional provisions had to be agreed by the European institutions. There was no precedent for 
such an enlargement without extended pre-accession negotiations but exhibiting an instinct for pragmatism, the European 
Commission, the European Parliament and the Council of Ministers put exceptional arrangements in place to facilitate the 
earliest accession of this new territory and its citizens into the EC. This privileged the historic imperative of the moment and 
respected the will of the German people over pure formality or the absence of precedent. Pragmatism and inventiveness are 
the relevant institutional precedents but these were grounded in Germany’s 1949 constitutional aspiration to unity that took 
more than four decades to realise.

The Common Travel Area and its future

Anchoring the aspirations of the Northern Ireland Peace Agreement in a longer-term perspective is important but it is shorter-
term considerations that immediately will be of greater concern and impact.  The free movement of persons is perhaps among 
the most sensitive issues for Ireland. The island of Ireland with its two jurisdictions is the only territorial land border between 
the EU and the UK. It is 499 km long. A Common Travel Area has been in operation since the 1920s. It is not specifically 
provided for in legislation but has developed through a complex web of diplomatic engagement over the decades. 

The first legal recognition of the Common Travel Area (CTA) between Ireland and the UK is EU-based and contained in 
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theTreaty of Amsterdam which entered into force on 1 May 1999.  This gave effect to the Schengen rules as part of EU law.5  
These rules abolished border checks between participating countries to speed up the movement of people and goods. They were 
accompanied by standard rules on external border controls and on obtaining short-term visas, known as a ‘Schengen visa’, for 
persons from third countries. The UK opted out of these arrangements and, given the ease of movement facilitated by the CTA 
on the island of Ireland and between it and the UK, Ireland, for pragmatic reasons, also opted out; hence the references to the 
CTA in the Treaty of Amsterdam. Since then the Irish and UK governments have agreed on a series of measures, including 
reciprocal visa arrangements; measures to increase the security of the external Common Travel Area border; and to share 
immigration data between the two countries’ immigration authorities. This was in December 2011 and marked the first public 
agreement between the UK and Irish governments concerning the maintenance of the Common Travel Area.6  

When the Treaty of Amsterdam was being negotiated the United Kingdom insisted on opting out of the Schengen arrangements. 
This was provided for in two Protocols, Numbers 3 and 4. A Protocol attached to an EU Treaty carries the same force in law as 
an Article of the Treaty itself.  Among other things the UK was entitled: ‘to exercise at its frontiers with other Member States 
such controls on persons seeking to enter the United Kingdom as it may consider necessary for the purpose’.7   ‘The United 
Kingdom and Ireland may continue to make arrangements between themselves relating to the movement of persons between 
their territories (‘the Common Travel Area).’8  Referring to Schengen related rules and procedures there is a categoric insistence 
that: ‘no provision of any international agreement concluded by the Community pursuant to that Title, and no decision of 
the Court of Justice interpreting any such provision or measure shall be binding upon or applicable in the United Kingdom 
or Ireland’. 

Ireland, as observed above, chose for pragmatic reasons to opt out of the Schengen arrangements but kept the door open to 
participate in as many other Justice and Home Affairs initiatives as possible consistent with maintaining the CTA with the UK. 
This was clarified in a Declaration to the Treaty of Amsterdam9  and stresses that this: ‘reflects its wish to maintain its Common 
Travel Area with the United Kingdom in order to maximise freedom of movement into and out of Ireland.’ A decaration 
attached to an EU Treaty has no specific force in law but reflects a political consensus and understanding. The European Court 
of Justice may have regard such understandings at its discretion. 

In summary, the EU already, both politically and legally, formally has recognised the CTA between Ireland and the UK. It 
has accepted that established custom and practice and the balance of convenience of  Irish and British citizens were served 
by its continued existence. It has permitted in law a UK and Irish opt out of the standard Schengen arrangements. The UK 
has now voted to opt out of the EU itself which will be a rupture with the past but Ireland remains fully committed to its 
membership which signals a continuity with the past.  The new UK arrangements as regards relations with the EU, including 
on the evidently sensitive issue of the free movement of persons, have yet to be formulated and negotiated. Since the Brexit 
referendum the authorities in Belfast, Dublin and the Secretary of State for Northern Ireland, as a member of  the UK 

5 The Schengen system originated as a treaty between a group of five member states in 1985. A longer, more detailed treaty was then agreed 
in 1990. That treaty entered into force in 1993, and was put into effect in 1995. The Schengen rules have been part of EU law since 1999, 
when the Treaty of Amsterdam, one of the major amendments to the EU Treaties, entered into force.

Over the years, steadily more countries have joined Schengen. It now applies to all 28 EU member states, with the exception of six countries: 
the UK and Ireland, which opted out and do not have to join it; Cyprus which cannot join as long as the island is divided; Romania and 
Bulgaria because the Schengen states have not agreed to date to admit them; and Croatia, the newest member state, which is not yet ready 
to join. There are four associated countries that apply Schengen, even though they are not part of the EU: Norway, Iceland, Switzerland and 
Liechtenstein.
6 Officially entitled the “Joint Statement Regarding Co-Operation on Measures to Secure the External Common Travel Area Border” it was 
signed in Dublin on 20 December 2011 by the UK’s immigration minister and Ireland’s Minister for Justice.
7 Article 1 of Protocol (No 3), Treaty of Amsterdam
8 Article 2 of  Protocol (No 3), Treaty of Amsterdam
9 Declaration (Number 4) by Ireland on Article 3 of the Protocol on the position of the United Kingdom and Ireland
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government, all have indicated their commitment to maintain the CTA to the greatest extent possible and the wish to avoid 
a hard border on the island of Ireland. If the primary parties to the CTA, the UK and Ireland, share these views, Ireland is 
entitled to rely on existing EU law, custom and practice as a point of departure in its dialogue with the EU institutions and the 
twenty six other member states. Recalibrating the political debate from speculative expressions of fear and anxiety about hard 
borders to anchoring it in established EU rights and practice could be a useful point of departure. 

Ireland a back door to the UK?

An issue which provokes concern is the ‘what if ‘ question surrounding Ireland becoming a soft back door entry to the UK 
through its land border with Northern Ireland. This is a valid question but not a new one, which is precisely why the British 
and Irish governments negotiated and concluded their Joint Statement of December 2011. It is worth recalling the purpose 
and aims of this initiative to: 

• Facilitate the movement of legitimate travellers within the CTA;

• Identify and develop further measures to enhance economic development between the two jurisdictions;

• Prevent individuals intent on abusing the arrangement from travelling to the CTA;

• Support and facilitate the return of individuals to their country of origin where they do reach or enter the CTA unlawfully;  
 
 and

• Develop ways of challenging the credibility of visa and asylum applications where appropriate and develop mechanisms of  
 re-documentation.

These objectives are to be achieved through working on common standards, data and information sharing, e-border initiatives 
and reinforced cooperation between the UK Border Agency and the Irish Naturalisation and Immigration Service. These are 
the cornerstones for future bilateral negotiations with the UK and this is a wheel that already exists and does not need to be 
re-invented. 

Between existing EU law, custom and practice and already established systems of coordination between Ireland and the UK on 
the CTA, it is high time to dial back the volume of anxiety and angst-driven comment and commentary and to begin the less 
voluble but ultimately more productive pathway to progress, established on the solid foundations of our legal and institutional 
inheritance, bilaterally with the UK and multilaterally with the EU. 

North/South Dialogue

As regards North/South dialogue, the Northern Ireland Peace Agreement, in Strand Two, established the North/South 
Ministerial Council, which already has met since the Brexit referendum. This Council can meet in different formats including 
‘in an appropriate format to consider institutional or cross-sectoral matters (including in relation to the EU) and to resolve 
disagreements’.10 It may be useful to consider how this format as regards EU issues arising from Brexit could be formalised for 
the period of intense preparations and negotiations ahead. This would not be a separate institution but would be grounded 
in the existing rules and derived from them. There is nothing to stop this institution from appointing a special rapporteur to 

10 The Northern Ireland Peace Agreement, Strand Two, Article 3 (iii)
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assist in the preparation and mediation of common positions or in helping to minimise any residual areas of disagreement, if 
they so wish. 

European Convention on Human Rights

Finally, on an associated matter of importance but not directly related to the EU, a short comment on the human rights 
dimension of the peace agreement –

It included the commitment that: ‘The British Government will complete incorporation into Northern Ireland law of the 
European Convention on Human Rights (ECHR), with direct access to the courts, and remedies for breach of the Convention, 
including power for the courts to overrule Assembly legislation on grounds of inconsistency’.11  Threats to scrap the UK’s 
legislation on the European Convention of Human Rights would be a clear breach of the Northern Ireland Peace Agreement 
and demands vigilance on the part of all relevant Irish authorities.

11 op.cit., Rights, Safeguards and Equality of Opportunity chapter, UK Legislation, paragraph 2
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