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Introduction 

Since Ireland joined the then European Economic Community in 1973, the reach of European 
law into the legal systems of the member states has grown to a very significant extent such that 
many areas affecting the ordinary practice of lawyers, regulators, public officials and the courts 
are now either almost fully, or at least to a material and significant extent, governed or 
influenced by EU law.  In many areas, EU law has become entwined with the national legal 
order of member states and it is that very fact which makes the disentanglement required by 
Brexit all the more problematic even in those areas which are not particularly controversial.    

This paper explores the potential challenges and opportunities for the Irish legal system arising 
out of Brexit and suggests that Ireland is suitably placed to be a hub in the European Union for 
dispute resolution. The challenges stem from the likelihood that Ireland will almost certainly 
have to play a leading role, post Brexit, as the main common law jurisdiction remaining within 
the European Union.  On the other hand, such status provides opportunities for the Irish legal 
system, including its courts and arbitral tribunals, to act in a significantly expanded way as a 
location for dispute resolution in international litigation, such as insolvency, where both the 
common law and recognition throughout the European Union are of importance.    

Part I of this paper provides some introductory material on legal aspects of Brexit itself. 

Part II considers the position of Ireland as a legal system with a common law tradition and the 
challenges associated with such categorisation.  
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Part III explores the opportunities which Brexit may bring for Ireland as a location to resolve 
disputes. In order to consider the opportunities, some explanation of the instruments of judicial 
cooperation utilised by courts in the European Union, including in Ireland and currently the 
United Kingdom are provided. Of relevance to the implications of Brexit for Ireland as a centre 
of dispute resolution is the relationship of the United Kingdom with the European Union in the 
future, particularly in the context of judicial cooperation in civil and commercial matters and 
other areas where the EU/UK legal order has become entwined thus leading to obvious 
complications arising from disentanglement.  Therefore, this paper considers the possible 
consequences of a ‘no deal’ Brexit for the United Kingdom in its cooperative relationship with 
the rest of the EU in the legal sphere.  

At the outset, it is perhaps necessary to insert a caveat: Brexit is a vastly complex political 
process, and as such it is exceedingly difficult to predict with any degree of accuracy whether 
one outcome is more likely than another. At the time of writing, key developments in relation to 
the negotiation of a withdrawal agreement are taking place and the state of play in relation to 
Brexit is quickly evolving. However, the final outcome of negotiations and, in particular, the 
ultimate relationship between the UK and EU is impossible to predict.  

It is beyond the scope of this paper to attempt to enumerate every possible eventuality. Bearing 
that in mind, it is perhaps worth providing some brief background on Brexit and the current state 
of play. 

I  Background  

a. Notification of the United Kingdom of its intention to leave the EU 

Article 50(1) of the Treaty on European Union (“TEU”) provides that “[a]ny Member State may 
Article 50(2) requires a Member State which decides to withdraw to notify the European Council 
of its intention. It provides that EU shall negotiate and conclude an agreement with that State, 
setting out the arrangements for its withdrawal, taking account of the framework for its future 
relationship with the Union. That agreement must be negotiated in accordance with Article 
218(3) of the Treaty on the Functioning of the European Union and be concluded on behalf of 
the Union by the Council, acting by a qualified majority, after obtaining the consent of the 
European Parliament. 

Article 50(3) provides that the Treaties will cease to apply to the State in question from the date 
of entry into force of the withdrawal agreement or, failing that, two years after the notification 
referred to in paragraph 2, unless the European Council, in agreement with the Member State 
concerned, unanimously decides to extend this period. 

As we all know, the United Kingdom notified the European Council, on the 29th March 2017, of 
its intention to withdraw from the European Union, thus triggering the two-year time period 
referred to in Article 50(3). The 29th March 2019 is the date on which the notice given by the 
United Kingdom, in accordance with Article 50 of the Treaty on European Union, indicating its 
desire to withdraw from the Union, will expire.   
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b. No deal Brexit 

Article 50(3) envisages the possibility that a withdrawal agreement might not ultimately be 
concluded between the EU and the withdrawing state:- 

“The Treaties shall cease to apply to the State in question from the date of entry into 
force of the withdrawal agreement or, failing that, two years after the notification referred 
to in paragraph 2…” (emphasis added) 

This contemplates the two-year time period elapsing without the conclusion of a withdrawal 
agreement. Essentially, this would lead to one possible example of what is meant by “no deal 
Brexit”. It refers to a situation where the two year time period (or any extended time period)1 for 
negotiating a withdrawal agreement expires without any concluded withdrawal agreement being 
reached between the United Kingdom and the EU. Article 50(3) makes clear that the Treaties 
will cease to apply to the withdrawing Member State at the expiry of the time limit where an 
agreement has not been reached. 

In a recent Communication,2 the European Commission summarised the consequences of each 
potential outcome of the Brexit negotiations as follows:- 

“If the Withdrawal Agreement is ratified before 30 March 2019, so that it can enter into 
force on that date, EU law will cease to apply to and in the United Kingdom on 1 January 
2021, i.e. after a transition period of 21 months, the terms of which are set out in the 
Withdrawal Agreement.  

In the absence of an agreement on a withdrawal agreement, or if the Withdrawal 
Agreement is not ratified in time by both parties, there will be no transition period and 
EU law will cease to apply to and in the United Kingdom as of 30 March 2019 (also 
referred to as the ʻno dealʼ or ʻcliff-edgeʼ scenario).” (emphasis added) 

Thus, Article 50 contemplates the possibility of a withdrawal agreement setting out the terms on 
which the United Kingdom is to leave the European Union but makes clear that, in the absence 
of such an agreement, the United Kingdom will, on the expiry of the notice period, simply 
become a third party country so far as the EU is concerned with no special or particular 
relationship.   

c. Current state of play – the Draft Withdrawal Agreement 

On the 14th November 2018, negotiators on behalf of the European Commission and the United 
Kingdom agreed on the entirety of a draft withdrawal agreement provided for under Article 50.3 
The draft agreement is accompanied by an outline of a political declaration in relation to the 
future relationship of the EU with the United Kingdom which sets out, in broad terms the vision 
                                                 
1 Article 50(3) TFEU provides for the extension of the two-year time limit 
2 Communication from the European Commission, “Preparing for the withdrawal of the United Kingdom from the 
European Union on 30th March 2019”, 19th July 2018 
3 Withdrawal Agreement of the United Kingdom of Great Britain and Northern Ireland from the European Union 
and the European Atomic Energy Community. Available at https://ec.europa.eu/commission/sites/beta-
political/files/draft_withdrawal_agreement_0.pdf 

https://ec.europa.eu/commission/sites/beta-political/files/draft_withdrawal_agreement_0.pdf
https://ec.europa.eu/commission/sites/beta-political/files/draft_withdrawal_agreement_0.pdf


4 
 

 4 

for a future relationship.4 It follows the publication on the 8th December 2017 of a Joint report of 
the EU and United Kingdom outlining areas of agreement in relation to three key issues 
(protection of the rights of citizens, the financial settlement and the need to avoid a hard border 
on the island of Ireland) and the subsequent publication in February 2018 of an initial draft 
withdrawal agreement. This was subsequently amended, highlighting areas of agreement and 
disagreement. 

The current draft withdrawal agreement requires approval by the United Kingdom Parliament 
and European Council President Donald Tusk has indicated that an extraordinary summit of the 
European Council will take place on the 25th November with a view to concluding the 
agreement.  

d. The transition period 

The draft agreement provides for a “transition period” which is a period of time following the 
expiry of the negotiation deadline, and the successful conclusion of a withdrawal agreement, 
during which certain transitional arrangements would adhere.  It is envisaged that a further 
agreement setting out the future relationship between the United Kingdom and European Union 
would be negotiated during this period. The draft withdrawal agreement proposes that the 
transition period would last from the date of the entry into force of the agreement until the 31st 
December 2020.5 During the period of transition, the EU acquis (including the instruments of EU 
private international law such as the Brussels I Recast, the Rome I and II Regulations referred to 
in more detail later on) would apply to and in the United Kingdom.6 

As to its effect, application and implementation, the draft withdrawal agreement provides that it 
has the same legal effects in the United Kingdom as in the EU and other Member States. It 
provides for direct effect the provisions of the Agreement which meet the conditions for direct 
effect under Union law7 and requires its provisions referring to EU law to be interpreted and 
applied in accordance with the methods and general principles of Union law and in conformity 
with the relevant case law of the Court of Justice of the European Union handed down before the 
end of the transition period.8  The draft agreement confers on the Court of Justice of the 
European Union jurisdiction during the transition period.9 The Joint Committee may, before the 
1st July 2020, adopt a single decision extending the transition period up until an unspecified 
date.10 

Therefore, if the withdrawal negotiations conclude successfully it seems that a likely outcome is 
a transition period lasting until the 31st December 2020 (or for some time after if extended), 
during which time the status quo will largely apply in relation to private international law  

                                                 
4 Outline of the Political Declaration Setting Out the Framework for the Future Relationship between the European 
Union and the United Kingdom. Available at https://ec.europa.eu/commission/sites/beta-
political/files/outline_of_the_political_declaration.pdf  
5 Article 126, Draft Withdrawal Agreement  
6 Article 66 and Article 67, Withdrawal Agreement. 
7 Article 4, Draft Withdrawal Agreement. 
8 Ibid. 
9 Article 131, Draft Withdrawal Agreement. 
10 Article 132, Draft Withdrawal Agreement. 

https://ec.europa.eu/commission/sites/beta-political/files/outline_of_the_political_declaration.pdf
https://ec.europa.eu/commission/sites/beta-political/files/outline_of_the_political_declaration.pdf
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Beyond the transition period, it is difficult to predict what might happen and it is not the purpose 
of this paper to speculate on whether a deal will be reached or what any such deal would 
encompass. However, it is prudent, when considering the challenges and opportunities to which  
Brexit may give rise for the Irish legal system, to consider the possibility that there will be a “no 
deal” Brexit, whether it be as a result of failure to ratify the withdrawal agreement or failure to 
agree the future relationship between the UK and EU.  

There are, thus, two critical points in time.  The first is the expiry of the Article 50 notice in 
March of next year which might lead to a fairly chaotic departure of the UK from the EU in the 
absence of a withdrawal agreement.  The second, in the event that the withdrawal agreement is 
ratified may arise on 31st December 2020 when the future relations between the EU and the UK 
will be the subject of further arrangements as yet unnegotiated or, in the absence of agreement, 
will revert to what might be described as third party nation status.  It must be emphasised that 
both of these key dates are in the fairly near future.  Contracts and arrangements entered into 
today are likely to come to be considered by courts, regulators or others exercising legal power 
over the next number of years and today’s arrangements may well fall to be resolved by the legal 
order which will be in place either after March of next year or from January 2021.  The 
uncertainty which pervades the type of legal order which will then prevail has a very real 
potential, therefore, to affect the outcome of arrangements entered into today.  The uncertainty to 
which that gives rise and the challenges and opportunities which follow are the particular focus 
of the issues outlined in this paper. 

II Ireland as a Common Law Legal System 

a. The challenge of representing the common law 

Before discussing the opportunities which Brexit may bring for the Irish legal system, it is 
necessary to refer to some of the challenges. Many of those challenges arise in the context of the 
nature of the Irish legal system, which is part of the common law legal tradition. This essentially 
means that, in addition to the law set out in statute, decisions of the Superior Courts of Ireland 
are a source of law and are binding on other courts in accordance with the doctrine of precedent. 
Examples of other jurisdictions with a similar common law system include the United States of 
America, Hong Kong, Canada, New Zealand, Australia, South Africa (to an extent) and, of 
course, the United Kingdom (with some limitations in the case of Scotland). 

In the current European Union there are only four jurisdictions which are either substantially or 
at least partially in the common law fold.  The UK is, of course, by far the largest.  Ireland, 
although a lot smaller than the UK, is in second place. The private law of Cyprus is largely 
derived from common law although much has now been codified in statute.  However, its public 
law derives from the civil law continental tradition.  It can fairly be described as having a mixed 
system.  If Ireland is a lot smaller than the UK, then Cyprus is a lot smaller again with a 
population of just over 1 million.  Considerable work has been done in recent times to enhance 
judicial co-operation between Cyprus and Ireland and it is likely that that situation will very 
much continue post Brexit.   
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Finally, Malta also has what has been described as a mixed legal system having originally been 
part of the civil law tradition but having, during a period of British rule, also adopted many 
common law practices.  Malta is smaller again than Cyprus with a population of under 500,000.   

From that brief analysis it will be seen that, post Brexit, Ireland will be by far the largest 
common law country in the EU and will, in substance, be the only country whose legal system 
could reasonably be described as being fully in the common law tradition with both Cyprus and 
Malta having, to a greater or lesser extent, a mixed system.   

The challenges which this will bring are substantial.  Most European Union legislation must, of 
course, pass both the Council of Ministers and the European Parliament.  Even today both of 
those bodies have a significant majority from the civil law tradition.  It is undoubtedly the case 
that the crafting of European legislation which can fit, without unintended consequences, into the 
legal order of member states with differing legal traditions has always been a challenge.  Indeed, 
in that context, it is worth recording that those of us in the common law world tend sometimes to 
view the civil law jurisdictions as being all the same.  In truth, however, there are also different 
strands within the civil law tradition which make for even greater difficulty in avoiding 
unintended consequences from the introduction of harmonised laws.   

Mr. Justice Gerard Hogan, Advocate General of the CJEU, recently referred to the draft 
Common European Sales Law as an example of a proposal which was blocked by the United 
Kingdom due to fundamental aspects of the of the proposal which conflicted with the common 
law regime of contract law.11 

Although in my own experience it cannot be said that there has been unwillingness to 
accommodate the need to tweak proposed measures so as to make them more easily transposed 
into the national law of countries with a common law tradition, there must be an effective 
common law voice at the table which points out the potential difficulties and negotiates 
appropriate solutions.  In the past, the smaller EU common law countries have placed significant 
reliance on the UK both to do the research necessary to identify potential problems for the 
transposition of proposed EU legislative measures into a common law jurisdiction and also to 
make the case to the European institutions for solutions.  Unless a particular Irish, Cypriot or 
Maltese angle was identified, the smaller countries have to date been able to largely rely on the 
UK to “fight the common law corner”.  Following Brexit, Ireland will not only be required to 
make its own case, but will also need to play a leading role in representing the common law 
voice in the EU. 

The role of the Judiciary in this task can be illustrated by reference to a number of networks and 
organisations of which the Supreme Court of Ireland (or more specifically the Chief Justice) is a 
member. 

b. The role of the courts in International bodies 

As we know, the Supreme Court of Ireland is the court of final appeal in all areas of law 
including civil, criminal and administrative law. The Supreme Court is also the final arbiter of 
                                                 
11 Hogan G “Some Thoughts on the Future of the Common Law within the European Union After Brexit”, Law 
Reform Commission Annual Meeting, 14th November 2018. 
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constitutional law matters.  This contrasts with many jurisdictions which have a separate 
constitutional court or tribunal charged with dealing with constitutional issues.  In addition a 
majority of EU member States have a separate strand of courts or decision making bodies to deal 
with public or administrative law as opposed to private law litigation whether civil or criminal.  
A number of separate organisations represent strands of the highest level courts in the European 
Union, the Council of Europe and some other countries in respectively constitutional, public or 
administrative and private law.  I have discussed the nature and function of such organisations in 
more detail elsewhere12 but, in general terms, the purpose of such organisations is to allow apex 
courts of different jurisdictions to discuss matters of mutual interest, to share information 
concerning their decisions and legal systems and to engage with EU institutions such as the 
Court of Justice of the European Union and the European Commission in relation to the 
application of, and future developments in relation to, EU law. 

As a Supreme Court with final jurisdiction in all areas of law, our Supreme Court is a member of 
each of those bodies which places a particular burden in ensuring that we are effectively 
represented.   

My experience has been that such bodies are more than willing and indeed anxious to ensure that 
there is a common law voice on their committees and working groups so that the voice of each 
tradition within the European Union is fully heard.  In the past the UK has played a significant 
role in that regard but increasingly Ireland is being asked to nominate senior judges to these 
many bodies.  In common with most Supreme Courts in the common law world, Ireland has a 
court with relatively small numbers.  Supreme Courts in the civil law tradition frequently have 
judicial numbers closer to 100 than 10 sitting in many divisions or panels.  The burden of 
ensuring that the Judiciary of Ireland plays the role which is increasingly being thrust upon it to 
represent the common law voice on these many bodies is one which we acknowledge and will 
willingly undertake but it does present a real challenge. 

Another example is the panel which exists under Article 255 of the Treaty on the Functioning of 
the European Union.  The method whereby judges are appointed to the Courts of the European 
Union in Luxembourg requires a nomination by a member state followed by an opinion from the 
Article 255 panel.  While that panel does not have a veto over the confirmation of the nominated 
judge there has never, in practice, been a case where a nominated judge who received a negative 
opinion was ultimately confirmed.  It would be fair to say that it has a de facto, although not a de 
jure, veto power.  It has always been considered appropriate that one of the seven members of 
that panel should come from a common law country but until this year that role has always been 
filled by a member of the UK Supreme Court.  However, when the term of office of Lord Manse, 
former Deputy President of the Supreme Court of the UK, came to an end the Council of the 

                                                 
12 See The Hon Mr. Justice Clarke, Chief Justice “Apex court dialogue: the view from Dublin”, Annual Conference 
of the Irish Supreme Court Review”, Trinity College Dublin, 1st October 2018. Such organisations include the 
Network of the Presidents of the Supreme Judicial Courts of the European Union, which is comprised of the 
Presidents of ‘ordinary’ Supreme Courts of the EU, ACA-Europe, the Association of Supreme Administrative 
Jurisdictions of the EU and the Conference of European Constitutional Courts. The Supreme Court is also a member 
of the Venice Commission’s Joint Council on Constitutional Justice and  a recently established Judicial Network of 
the European Union.  
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European Union did me the great honour of nominating me to fill what one might call the 
common law slot on the panel.   

Many more examples could be given which emphasise the great challenge which lies ahead for 
the Irish Judiciary in ensuring that the common law voice continues to be heard in appropriate 
channels post Brexit.  In addition, the Attorney General has acknowledged that it may be 
necessary for Ireland to intervene in many more cases before the European Court of Justice 
where there is a particular common law interest in the issues at stake.  In the past, in at least 
some cases, Ireland, and indeed the other smaller common law countries, could rely on the UK to 
put forward any necessary arguments required to seek to protect the interests of common law 
countries.   

As mentioned, a key component of the common law is the fact that, within appropriate rules, 
decisions of higher courts are binding on lower courts and are not likely departed from by the 
same court.  In many areas established case law alone represents the law without any statute or 
other legal text.  This is very much not the case in the civil law system.  Furthermore, litigation 
in the civil law tradition is fundamentally inquisitorial as opposed to the adversarial method 
adopted in common law countries.  Against that sort of background it is not too hard to envisage 
that implementing over-arching European legislation in such different systems can give rise to 
unintended consequences.  Those unfortunate consequences may be removed or at least 
significantly mitigated if there is a common law voice at the table to explain that, for example, 
proposed procedures would not fit easily into a common law litigation system or that parties can 
rely on established case law for legal certainty in a common law system in circumstances where 
some form of legislation might be required in a civil law jurisdiction.  

A current programme, known as “Better Regulation”, brings together many of the strands which 
I have addressed. On the initiative of Vice President of the Commission, Timmermans, the 
Association of Supreme Administrative Courts of the EU is engaged in a pilot project designed 
to identify practical problems with European legislation relating not to the policy behind the law 
(which is not a matter for judges) but whether, due to possible defects in the text, the legislation 
is not working.  But also because a possible problem may derive from the difficulty in 
implementing European legislation that must fit into 28 (soon to be 27) different legal systems, it 
was inevitable that it would be considered appropriate to have a common law voice on the 
working group 

Another project of a similar nature is the European Association of Judges (‘EAJ’) permanent 
eight member working group entitled the "Ways to Brussels" working group. This group is 
tasked with monitoring proposed new initiatives in the Justice and Home Affairs arena coming 
out of Brussels and reporting to delegates at the EAJ's biannual meetings. The working group 
also considers how judiciaries in Member States might be affected by these initiatives and drafts 
submissions on behalf of the EAJ Presidency Committee to the Commission and other 
bodies/parties concerning potential technical problems with the implementation of such 
measures. At present two members of this eight-member working group are judges from 
common law countries, namely the UK and Ireland.  Following Brexit the likelihood is that the 
UK member will be replaced by a member from a civil law country, and so common law 
influence on this important working group will be correspondingly reduced. 
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It is because national courts are at the coalface of the day to day application of European law that 
it is an association of national courts which has been asked to help devise a system for formally 
bringing problems with European legislation to the attention of European legislators. 

III The Opportunities 

a. Harmonisation 

Against the many challenges arising out of Brexit, there are also, in my view, significant 
opportunities for Ireland.  One of the advantages of the harmonisation of laws within the 
European Union and, in particular, the measures which govern judicial co-operation in a range of 
civil and commercial matters between EU member states, is that there is, throughout Europe, an 
increasingly sophisticated system to ensure for the orderly conduct of any form of litigation 
involving more than one member state and, indeed, in many cases, involving a member state or 
member states and third party countries.  Appendix One contains a brief overview of some 
frequently used instruments of cooperation in EU Private International Law which may be 
helpful in explaining this framework. 

Some frequently used measures worth referencing are: Regulation (EU) No. 1215/2012 
(“Brussels I Recast”) which sets out uniform rules for member state courts to determine 
questions of jurisdiction and provides for the recognition and enforcement of judgments of a 
member state court in another member state; Regulation (EC) 593/2008 (“Rome I”) which 
provides for choice of law rules regarding contractual obligations; Regulation (EC) 864/2007 
(“Rome II”) which sets out choice of law rules in relation to non contractual obligations; and 
Regulation (EU) 2015/848 in relation to insolvency proceedings (“the Insolvency Regulation”). 

The operation of these measures means that, in very many cases, there exists a single streamlined 
basis both for determining which member state has jurisdiction to deal with a particular legal 
issue and the obligation of all other member states to recognise and give full effect to the result 
of litigation which is conducted in the member state having jurisdiction.  Similar advantages 
apply in the case of other forms of dispute resolution such s Arbitration. 

It is not known what arrangements, if any, will be negotiated between the EU and the UK to 
replace the fact that the UK is today a fully integrated member of that legal order based on 
mutual trust and recognition.  

The draft outline of a political declaration makes only general reference in a section concerning a 
security partnership to a “[c]omprehensive, close, balanced and reciprocal law enforcement and 
judicial cooperation in criminal matters, with the view to delivering strong operational 
capabilities for the purposes of the prevention, investigation, detection and prosecution of 
criminal offences” and provides that the scale and scope of future arrangements should reflect 
“the commitments the United Kingdom is willing to make that respect the integrity of the 
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Union’s legal order, such as with regard to alignment of rules and the mechanisms for disputes 
and enforcement including the role of the Court of Justice of the European Union.”13 

It is clearly in the interests of all concerned that there be some mutually acceptable arrangements 
but, there are potential difficulties with at least most of the potential solutions and there remains 
the undoubted political difficulty which stems from the understandable desire of the European 
Union to ensure that the UK cannot just cherry-pick those aspects of its relations with the EU 
which it wishes to retain and extract itself from those obligations with which it is not happy.  As 
has been pointed out by many commentators most EU member states find some aspects of their 
obligations to be less than ideal but consider the overall package to be more than well worth the 
effort.  However, if it were to be seen to be the case that a member state could leave the 
European Union and keep the bits that suited it and discard the bits that did not then that driver 
of cohesion would be lost.  There is, therefore, clear resistance to cherry-picking although, at the 
same time, it must be acknowledged that the EU has negotiated mutually beneficial arrangements 
with third countries in the past and doubtless can do so with a departed United Kingdom in the 
future.   

It is not the aim of this paper to speculate on the likelihood of a no deal Brexit. However, it must 
be acknowledged that this is a possible outcome of the negotiation process and, as noted above,  
is an outcome which is acknowledged in the text of the TFEU itself. However, it is prudent for 
anyone who wishes to analyses the potential consequences of Brexit, in any area which might be 
impacted by it, to take into account a ‘no deal’ scenario. Unless an agreement is reached between 
the UK and the EU, the various regulations mentioned above and detailed in appendix one will 
simply cease to apply to the UK.  

A similar situation would also arise if no agreement can be reached during the transition period 
agreed as part of a withdrawal agreement.  Appendix two to this paper provides some 
commentary on the various routes which might be taken in respect of civil cooperation in the 
event of a ‘no deal’ Brexit. It appears that, in the event that any of these routes is followed, it 
would be difficult to replicate the system of civil judicial cooperation which currently exists by 
virtue of the UK’s membership of the EU. Furthermore, even if those routes or some of them 
were taken and this provided some degree of certainty going forward, it is not by any means 
clear what will happen in the context of litigation which was commenced in the UK while it was 
still a member state of the EU but which will conclude post-Brexit.  

Therefore, there remains very significant doubt about the precise nature of the arrangements 
which are likely to be entered into not least because of the political red line identified by the UK 
Government which suggests that the UK is unwilling to accept the jurisdiction of the Court of 
Justice in any future arrangements, albeit the draft withdrawal agreement envisages it being 
subject to CJEU jurisdiction during the transition period.  While it is not impossible to envisage 
arrangements which get around that difficulty it does remain a significant barrier.  An extreme 
case of a “No Deal” Brexit would give rise to very great difficulties in relation to legal issues 

                                                 
13 Outline of the Political Declaration Setting Out the Framework for the Future Relationship between the European 
Union and the United Kingdom. Available at https://ec.europa.eu/commission/sites/beta-
political/files/outline_of_the_political_declaration.pdf, Part II: Security Partnership. 

https://ec.europa.eu/commission/sites/beta-political/files/outline_of_the_political_declaration.pdf
https://ec.europa.eu/commission/sites/beta-political/files/outline_of_the_political_declaration.pdf
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involving the UK and any other member state of the EU and, indeed, any such issues involving 
parties such as corporations based in third countries outside of the European Union.  

b. Opportunities in the legal sphere 

As well as presenting challenges, the fact that post-Brexit Ireland will be by far the largest 
common law country within the European Union and will be the only country which has a fully 
common law system as opposed to a mixed system may result in opportunities. 

This is particularly so in the context of transactions or litigation which involve common law 
countries who wish to do business within the EU in a legal system with which they are familiar 
but where European rules including, in particular, rules which give Europe wide recognition, 
apply.   

English law is often the choice of law for commercial contracts and a significant number of 
international and commercial arbitrations take place under English law. For many companies, the 
fact that the UK will no longer be a Member of the EU will be significant and such companies 
may seek an alternative choice of law.  

An interesting recent example concerns the standard documentation used by ISDA, the 
International Swaps and Derivatives Association.  In the past ISDA provided three master 
agreements governed by respectively New York, English and Japanese law.  However, in the 
recent past it has added an Irish and French version which obviously have been required in the 
context of Brexit.  It may be anticipated that other standard form agreements will follow suit.  
The desirability of having a dispute resolute mechanism which can give effective Europe wide 
enforcement hardly needs to be explained. 

I have had the opportunity in recent times of discussing Brexit with a significant number of 
senior U.S. lawyers both when speaking on Brexit related matters in September in Chicago and 
New York but also at meetings in Dublin in the context of the increasing tendency of major 
international law firms to establish Irish branches.  There is little doubt in my mind that major 
corporations established in common law countries place a significant reliance on the familiarity 
of the litigation system of a country in their choice of where to litigate cross-border disputes.  It 
is worth recording that contracting parties are given a significant latitude, particularly in cross-
border matters, in choosing the law which is to apply and the State which has to have jurisdiction 
in the event that disputes arise.  It is the very fact that the UK has a common law litigation 
system, familiar to those corporations and their legal advisors, which has led to the UK being a 
regular chosen jurisdiction for dispute resolution.   

But the fact that decisions of the UK courts also have a relatively automatic recognition 
throughout the EU has also played a significant part in decisions as to choice of venue.  In the 
past the UK could provide, for example, an American corporation with the prospect of their 
dispute being considered in the context of a familiar litigation system which at the same time 
provided Europe-wide recognition.  Post Brexit the familiar litigation system will remain but 
there must be significant doubts about the extent of Europe-wide recognition. 

I might take one simple example from the area of international insolvency.  The Insolvency 
Regulation, referred to in Appendix one, provides a single regime which determines which 
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member state should have primary carriage of cross border insolvency proceedings, for the 
recognition of decisions taken by the Courts of that member state and allows for secondary 
insolvency proceedings in other member states where required.  Building on that recognition 
regime, the UK has established a very substantial place in the market for international insolvency 
litigation utilising its corporate recovery models of administration and schemes of arrangement.  
But a great deal of what led to the success of the UK in establishing itself as a major centre for 
insolvency stemmed from the fact that, under the Insolvency Regulation, orders made by UK 
courts carried throughout the European Union.  It seems unlikely that that will fully remain to be 
the case post Brexit.   

Indeed, it is worth mentioning that Ireland has, in its examinership corporate recovery model, a 
system which is perhaps closer to Chapter 11 in the United States than the UK system of 
administration.  Like Chapter 11 the company in examinership remains under the control of its 
existing management during an examinership but, unlike Chapter 11, the scheme for recovery is 
prepared by a fiduciary rather than by the company itself.  I think I can safely say that the Irish 
examinership model would provide at least as an effective means of dealing with cross European 
insolvency as the UK administration system has to date.  Jurisdiction is based on the concept of 
determining the centre of main interests (or COMI) of the corporation concerned but any 
experienced insolvency practitioner will tell you that, with a little time and a little effort, it is 
often possible to establish COMI in a jurisdiction of choice.   

While it is understandable that a large jurisdiction, such as the UK, was able to establish a 
leading position for its corporate recovery model, the playing pitch will change with Brexit in 
that it may well be that the orders of UK courts will not have cross European recognition while 
the orders of the Irish courts will.   

It is true that this opportunity for Ireland itself provides challenges.  It has been suggested by 
some potential competitors for a slice of the UK market that Ireland has a limited capacity to 
take on the sort of additional high level international litigation which might arise.  While there is 
an obvious limit to the capacity of any jurisdiction, I could not agree that the Irish courts, and 
Irish litigators, would be found wanting if called on to take on significant additional international 
work.   

The Dublin Commercial Court, which is a division of the High Court, has established a high 
reputation for its ability to handle complex international litigation in a highly efficient way.  I 
can also say from my conversations with Judges of the European Courts that the experienced 
members of the Irish Bar rank alongside those from the United Kingdom as amongst the most 
effective litigators.  Also, both the Irish High Court and the Irish Bar have higher numbers per 
head of population than the UK so that there is a capacity to absorb a material increase in the 
amount of work.  I would be very confident, therefore, that the high standards which apply today 
would continue notwithstanding a significant increase in international litigation.   

It does have to be acknowledged, however, that a significant increase in the volume of complex 
transnational litigation being conducted in Ireland would undoubtedly require a response from 
Government.  Not only would it be almost certain that additional Judges would be required but 
also the back-up available to those Judges would need significant enhancement.  Furthermore, 
the method of selection of Judges and judicial terms and conditions would need to be such as 
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would encourage suitable candidates to come forward.  While Ireland has many advantages 
which can and should be used to promote this jurisdiction as a centre for international dispute 
resolution, reputation remains a vital component of the equation.  Once lost that reputation could 
be very hard to win back.  The importance of maintaining the high quality of the Commercial 
Court cannot, in my view, be overestimated in attracting an increased share of international 
litigation. 

But Ireland is not, of course, the only show in town.  Interestingly the Paris Commercial Court 
has now created a division in which it is permissible to plead in English.  Furthermore, Dutch 
and German courts are considering ways in which they might facilitate any litigation which may 
be lost to London post Brexit.  There is little doubt but that Ireland will have competitors but in 
my view we, in the Irish legal system, are very well placed.   

At the end of the day, whether we are looking at March next year or January 2021, and for all the 
uncertainty that attends the situation that will apply after those dates, some things are certain.  
Ireland will remain a common law country.  The ordinary language of the Irish courts will 
continue to be English.  But importantly Ireland will remain a member of the European Union 
and the decisions of Irish courts will continue to be easily enforceable throughout the European 
Union.  Those are advantages which we have and which are not shared by any other jurisdiction.   

Conclusion 

This paper has noted the likely challenges which Brexit is likely to create for Ireland in ensuring 
that the common law voice, including the Irish position, is effectively represented at EU level. 
However, Ireland’s status as a common law, English speaking EU Member State with an 
effective courts system, highly regarded legal profession and Judiciary with a well-respected 
international reputation has the potential to place Ireland as a hub for dispute resolution in the 
EU. In the context of the title of this paper, it is interesting to note that the word “hub” denotes 
the “central part of a wheel, rotating on or with the axle, and from which the spokes radiate”14   

In all the uncertainty which currently surrounds Brexit and in the likely continuing uncertainty 
that will be in place for some considerable time to come (even if there is an agreement it may 
well be a number of years before the precise way in which it is to work in practice may become 
clear), Ireland can be a secure hub which will enable the dispute resolution wheel to keep 
spinning. 

 

 

 

 

 

                                                 
14 Oxford dictionary. 
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APPENDIX ONE TREATY PROVISIONS AND FREQUENTLY USED PRIVATE 
INTERNATIONAL LAW INTRUMENTS OF COOPERATION 

Treaty provisions 

The Treaty on the Functioning of the European Union (“TFEU”) makes provision for the 
harmonisation of conflict of law rules at an EU level. 

Article 67(1) TFEU provides for an “area of freedom, security and justice with respect for 
fundamental rights and the different legal systems and traditions of the Member States.” 

Article 67(4) TFEU states that the EU “shall facilitate access to justice, in particular through the 
principle of mutual recognition of judicial and extrajudicial decisions in civil matters.” 

Article 81(1) TFEU requires the development by the EU of “judicial cooperation in civil matters 
having cross-border implications, based on the principle of mutual recognition of judgments and 
of decisions in extrajudicial cases”and provides that such cooperation may include the adoption 
of measures for the approximation of the laws and regulations of the Member States. 

For this purpose, Article 81(2) TFEU requires the European Parliament and the Council to adopt 
measures, particularly when necessary for the proper functioning of the internal market, aimed at 
ensuring: 

(a) the mutual recognition and enforcement between Member States of judgments and of 
decisions in extrajudicial cases; 

(b) the cross-border service of judicial and extrajudicial documents; 

(c) the compatibility of the rules applicable in the Member States concerning conflict of 
laws and of jurisdiction; 

(d) cooperation in the taking of evidence; 

(e) effective access to justice; 
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(f) the elimination of obstacles to the proper functioning of civil proceedings, if necessary 
by promoting the compatibility of the rules on civil procedure applicable in the Member 
States; 

(g) the development of alternative methods of dispute settlement; 

(h) support for the training of the judiciary and judicial staff.” 

 

 

 

EU legislation 

Regulation (EC) No. 44/2001 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters (“Brussels I Regulation”) was revised in 2012 as 
Regulation (EU) No. 1215/2012 (“Brussels I Recast”). The Brussels I Recast became 
applicable on the 10th January 2015 and replaced the old Brussels I Regulation on that date.15 
The Brussels I Recast sets out uniform rules which allow member state courts to determine 
questions of jurisdiction, and also makes provision for the recognition and enforcement of 
judgments of a member state court in another member state. The aim of the regulation is to 
combat the confusion and delay which can arise as a result of the disparity between member 
states’ national rules in this context. Recital 4 of the Recast states:- 

“Certain differences between national rules governing jurisdiction and recognition of 
judgments hamper the sound operation of the internal market. Provisions to unify the 
rules of conflict of jurisdiction in civil and commercial matters, and to ensure rapid and 
simple recognition and enforcement of judgments given in a Member State, are 
essential.” 

As an example of how the Regulation aims to achieve this goal, regard might be had to Article 
36 of the Brussels I Recast, which provides:- 

“A judgment given in a Member State shall be recognised in the other Member States 
without any special procedure being required.” 

The 2007 Convention on Jurisdiction and Recognition and Enforcement of Judgments in 
Civil and Commercial matters (“the Lugano Convention”) extends the Brussels I Regulation 
to the three of the European Free Trade Association (“EFTA”) countries: Norway, Iceland and 
Switzerland. However, it is important to note that the Lugano Convention does not reflect the 
changes made to the Brussels I Regulation by the Brussels I Recast.  

Regulation (EC) 593/2008 (“Rome I”) which makes provision for choice of law rules in 
relation to contractual obligations. This is complemented by Regulation (EC) 864/2007 (“Rome 

                                                 
15 Article 81, Brussels I Recast 
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II”) which provides for choice of law rules in the context of non-contractual obligations (such as 
torts). 

In the context of international commercial activity, Regulation (EU) 2015/848 governs 
insolvency proceedings (“the Insolvency Regulation”), which are excluded from the scope of 
the Brussels I Recast and as such it is the aim of the Insolvency Regulation to set out, amongst 
other things, rules relating to jurisdiction, recognition and enforcement of judgments, and 
applicable law in the context of insolvency proceedings with a cross-border, intra-EU element. 
There are geographical limitations on the operation of the Insolvency Regulation, depending on 
whether the debtor subject to the proceedings has their “centre of main interests” or an 
“establishment” within the EU.16  If this criteria is not satisfied then the Insolvency Regulation 
does not apply to the proceedings. 

Other Areas of Law 

In respect of criminal matters between EU member states, the European Arrest Warrant 
(“EAW”) system created by Council Framework Decision (2002/584/JHA) is of particular 
relevance. The EAW system essentially allows for expedited procedures for the arrest and 
surrender of a requested person, from one member state to another, for the purpose of conducting 
a criminal prosecution or executing a custodial sentence or detention order.17 It has been reported 
that in 2015 a total of 16,144 EAWs were issued, and 5,304 were executed. Furthermore, where 
the subject of the EAW consented to their surrender, the surrender procedure lasted on average 
14 days.18 This shows that the EAW system is widely used by member states, and that on 
average it does help expedite the surrender process. Indeed, it is the stated aim of the EAW 
system to cut down on the delay which arose under the previous patchwork of conventions 
between member states which used to govern extradition in this context:- 

“The objective set for the Union to become an area of freedom, security and justice leads 
to abolishing extradition between Member States and replacing it by a system of 
surrender between judicial authorities. Further, the introduction of a new simplified 
system of surrender of sentenced or suspected persons for the purposes of execution or 
prosecution of criminal sentences makes it possible to remove the complexity and 
potential for delay inherent in the present extradition procedures…”19 

Even if, following a no deal Brexit, the UK unilaterally adopted the same procedures as the 
EAW system in an effort to continue participating in that system, it might face similar difficulties 
to those highlighted above regarding the principle of reciprocity. Article 2(2) of the EAW 
Framework Decision provides that “Member States shall execute any European arrest warrant on 
the basis of the principle of mutual recognition…” It seems likely, therefore, that in the absence 
of any explicit agreement on continued judicial cooperation in criminal matters, the UK will lose 
out on the benefits provided by the expedited EAW system. 

                                                 
16 Article 3, Regulation (EU) 2015/848 
17 Article 1, Council Framework Decision (2002/584/JHA) 
18 See Commission Staff Working Document, “Replies to questionnaire on quantitative information on the practical 
operation of the European arrest warrant – Year 2015” 28th September 2017 
19 Recital 5, Council Framework Decision (2002/584/JHA) 



17 
 

 17 

It is worth briefly highlighting the diverse areas where EU law has created important rights and 
legal protections. In areas ranging from geographical indications relating to foodstuffs,20 to 
intellectual property law,21 and, perhaps most importantly, the significant rights afforded to EU 
citizens,22 there lies the risk that following a no deal Brexit the protections afforded by EU law 
may fall away. Of course, it might be possible for the UK to unilaterally guarantee some form of 
continuity in these and other areas post Brexit. Unfortunately, however, it is likely too early to 
say if such a guarantee will be forthcoming in all cases, and whether continuity is achievable in 
practice. 

 

APPENDIX TWO POSSIBLE CONSEQUENCES OF ‘NO DEAL’ BREXIT’ FOR 
CIVIL JUDICIAL COOPEERATION 

In the context of a potential ‘no deal’ Brexit, the statement from the Commission 
Communication regarding the effects of a no deal Brexit provides:- 

“In the absence of an agreement on a withdrawal agreement, or if the Withdrawal 
Agreement is not ratified in time by both parties, there will be no transition period and 
EU law will cease to apply to and in the United Kingdom as of 30 March 2019…” 

Therefore, unless an agreement is reached between the UK and the EU, the various EU 
regulations referred to above will simply cease to apply to the UK.  A similar situation would 
arise if no agreement could be reached during a transition period agreed as part of a withdrawal 
agreement. The UK would in each of those situations become a third country, meaning it would 
not be an EU member state nor a member of EFTA.  

The practical consequence of third country status in this context is that, unless and insofar as the 
relevant pieces of EU legislation provide otherwise, EU member states’ relationship with the UK 
in the context of private international law will be governed by national private international law 
rules. Similarly, in the absence of any action taken by the UK following a no deal Brexit, it may 
have to fall back on its common law and statutory rules in the context of private international law 
relations with EU member states. Of course, reference was made above to the Withdrawal Act, 
which aims to avoid a scenario where EU rules disappear completely. The consequences of the 
unilateral adoption of the relevant regulations in this context will be explored below. 

The question then arises as to whether there is any action which might be taken by the UK 
following a no deal Brexit in order to mitigate against any uncertainty or delay which might 
arise? It seems that there are a number of possibilities. 

One possibility is that the United Kingdom might unilaterally adopt as national law the EU 
regulations referred to above, which result would be achieved via the Withdrawal Act. This 
would likely produce mixed results. Ruhl notes that, in the context of jurisdiction and recognition 

                                                 
20 See, for example, Regulation (EU) 1151/2012 on quality schemes for agricultural products and foodstuffs 
21 See, for example, Regulation (EU) 2017/1001 on the European Union trade mark  
22 See, for example, Article 21(1) TFEU, which guarantees the right of EU citizens to move and reside freely within 
the territory of the Member States. 
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and enforcement of judgments, which is to say the areas governed by the Brussels I Recast, a 
clear problem arises, as that regulation “rests on the principle of reciprocity”23 and therefore 
there would be no corresponding obligation on the EU member state courts to apply the same 
rules as apply between EU member states to the UK when it becomes a third country. 

Similar problems would arise in the context of the unilateral adoption of the Insolvency 
Regulation, as it is based essentially on the same principle of reciprocity. However, it has been 
noted that a possible route in the context of insolvency proceedings is for the UK to rely on the 
Cross-Border Insolvency Regulations, which implement the UNCITRAL Model Law on Cross-
Border Insolvency in the UK, which amongst other things makes provision for the recognition of 
foreign insolvency proceedings. It has been noted however that few of the EU member state 
countries have implemented the Model Law, and thus while the UK would be able to rely on it 
for the purposes of recognition of EU member state insolvency proceedings, there is no 
guarantee of being met on the same terms in converse circumstances.24  

In addition the UNCITRAL Model Law is not identical in all respects to the Insolvency 
Regulation and all EU Member States will, of course, continue to be bound by that Regulation. 

It is possible that a unilateral application approach might work reasonably well in the context of 
the Rome I and Rome II regulations, as neither of those regulations are based on reciprocity. 
However, difficulties might arise with regard to the interpretation of those regulations. It is not 
difficult to imagine a situation where there could be divergence in the application and 
interpretation of the Rome regulations as between the courts of the United Kingdom and the 
CJEU. Were such divergence to transpire, this would serve only to undermine the purpose of 
unilateral adoption of the regulations, being some form of continuity of the current system.  

Thus, this approach might only succeed if accompanied by a requirement that the courts of the 
United Kingdom take account, to some degree, of the judgments of the CJEU with regard to the 
interpretation of the regulations. 

A further possibility is that UK could attempt to accede to the Lugano Convention, even 
following a no deal Brexit. If coupled with the unilateral adoption of the Rome I and Rome II 
Regulations, this could provide a sort of patchwork approximation of the status quo. However, 
there are a number of difficulties with this approach. First, there are the difficulties highlighted 
above regarding the interpretation of any unilaterally adopted regulations. Secondly, as was also 
previously highlighted, the Lugano Convention has been overtaken by the Brussels I Recast. 
Thirdly, there are certain requirements which must be satisfied in order to accede to the Lugano 
Convention which may prove difficult to satisfy in a no deal scenario. In particular, Article 72 of 
the Convention requires that, for a non-EU member state to accede, the consent of the EU itself 
and each EU member state is required. It is questionable whether, in a no deal scenario, relations 
between the UK and the EU and its member states would be such that consent to accession 
would be likely to be forthcoming.  

                                                 
23 Ruhl, “Judicial cooperation in civil and commercial matters after Brexit: which way forward?” 2018 ICLQ 67(1), 
99 – 128 at 123 
24 McCormack and Anderson, “Brexit and its implication for restructuring and corporate insolvency in the UK” 
(2017) 7 J.B.L 533   
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A further route highlighted by Ruhl is accession to the Hague Choice of Court Convention 2005. 
Unlike the Lugano Convention, the Hague Convention does not face the same difficulties with 
regards to accession, in that it does not require the consent of other parties to the Convention.   
Again, the possibility arises that the Hague Convention could be acceded to, at the same time as 
taking the other routes just referred to. However, the Hague Convention route would not be 
without its own difficulties. For example, Article 1 of the Convention states that the scope of the 
Convention is limited to “exclusive choice of court agreements concluded in civil or commercial 
matters”. This is much narrower than the Brussels I regime. Similarly, Article 2 of the 
Convention sets out a list of matters which are excluded from the scope of the Convention. Some 
of these matters mirror those excluded from the Brussels I Recast.  However the Hague 
Convention goes further in some instances, and excludes, for example, the carriage of passengers 
and goods as well as competition matters. 

 


