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Section One: State of Play

UK Supreme Court Finds Suspension of Parliament 
Unlawful

In a remarkable and historical decision, the UK Supreme 
Court, on 24 September 2019, ruled that the decision of 
Prime Minister Boris Johnson to request Queen Elizabeth 
to make an Order proroguing parliament for a five-week 
period was unlawful. 

The Court’s judgement, delivered by its President, Lady 
Hale, began by stating that it was “the unanimous 
judgement of all 11 Justices” and then by addressing 
a basic question. “The first question is whether the 
lawfulness of the Prime Minister’s advice to Her Majesty 
is justiciable. This Court holds that it is. The courts have 
exercised a supervisory jurisdiction over the lawfulness of 
acts of the Government for centuries”

The Court then argued that “a decision to prorogue (or 
advise the monarch to prorogue) will be unlawful if the 
prorogation has the effect of frustrating or preventing, 
without reasonable justification, the ability of Parliament 
to carry out its constitutional functions as a legislature 
and as the body responsible for the supervision of the 
executive.” 

The Judgement then made the crucial statement: “The 
Court is bound to conclude, therefore, that the decision to 
advise Her Majesty to prorogue Parliament was unlawful 
because it had the effect of frustrating or preventing 
the ability of Parliament to carry out its constitutional 
functions without reasonable justification.”  

It concluded that this “means that the Order in Council 
to which it led was also unlawful, void and of no effect 
and should be quashed. The prorogation was also void 
and of no effect. Parliament has not been prorogued. 
This is the unanimous judgment of all 11 Justices. It is 
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for Parliament, and in particular the Speaker and the Lord 
Speaker to decide what to do next.” 

The Speaker of the House of Commons, John Bercow, 
immediately announced that the House would sit again on 
Wednesday, 25 September 2019.  

Parliament sat again at 11.30a.m. on the morning of 
Wednesday, 25 September 2019. Prime Minister Boris 
Johnson flew back from New York, where he had been 
attending the General Assembly of the United Nations, 
in order to attend. The Prime Minister has commented 
that he “profoundly disagrees” with the Supreme Court 
decision, but that he would respect it. 

Parliament opened with two urgent questions from MPs. 
Attorney General Geoffrey Cox came under pressure from 
SNP MP Joanna Cherry to publish the legal advice he gave 
the Government ahead of the suspension. He responded 
by saying he believed his advice to government to be both 
“constitutional and lawful”. 

The UK Supreme Court had heard appeals from 17-19 
September, arising from judgements of the High Court in 
England and the Court of Session in Scotland concerning 
the decision of Prime Minister Boris Johnson to prorogue 
Parliament for five weeks in the run-up to the October 
Brexit date. 

The courts in England and Scotland, considering the 
decision to suspend Parliament, had initially come to 
opposite conclusions. In Scotland, the Court of Session 
ruled that the government had acted unlawfully because it 
acted with the “improper purpose of stymieing Parliament” 
in a crucial period. In England, the High Court, said the 
decision was lawful because it was a political matter, not 
subject to consideration by the courts.

Countdown

The UK Government continues to insist that the country 
will leave the European Union on 31 October 2019. 

Engagement between the UK Government and the EU 
Brexit Task Force is ongoing.   

The European (Withdrawal) (No.6) Act, passed in the 
hours before Parliament was suspended, provides that if 
the Government has not reached an agreement with the 
European Union by 19 October 2019, the Prime Minister 
must seek to obtain and extension to Article 50 from the 
European Union from 31 October 2019 to 31 January 
2020. 

The European Council will meet in Brussels on 17-18 
October 2019. Preparations for the meeting are underway 
in the General Affairs Council. The comment of the 
Finnish Prime Minister Antii Rinne, that the UK needed 
to produce its proposals in writing by the end of September 
arose from the need to have adequate time to consider them 
in the Council’s preparation for the European Council. 
Finland currently holds the rotating Council Presidency.  

Europe Minister Helen McEntee commented on the 
General Affairs Council meeting on 16 September: “We 
will also start preparation for next month’s European 
Council meeting and will take the opportunity to meet 
with EU counterparts to discuss Brexit developments. I 
continue to be extremely grateful to all our EU Partners 
for their continuing strong solidarity throughout the Brexit 
process.”  

UK-EU Negotiations 

Since taking office, Prime Minister Boris Johnson has 
insisted that the UK will leave the EU on 31 October 2019 
with or without a deal.  

Stating that he wants to reach an agreement with the EU 
at the scheduled European Council meeting on 17-18 
October, he has undertaken a number of high-level visits to 
Berlin, Paris Dublin and Luxembourg and participated in 
the Biarritz summit of the G7, prior to going to New York 
for the United Nations General Assembly where he will 
have had opportunities for contact with many EU leaders.  
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The Prime Minister replaced Theresa May’s advisor, Olly 
Robbins, as Chief Negotiator for Exiting the EU, appointing 
instead David Frost, a British civil servant and policy advisor 
who had worked as advisor to Boris Johnson when he was 
Foreign Secretary, as British Ambassador in Denmark, EU 
Director in the FCO, and Director covering Europe and 
international trade at the Department for Business. Mr Frost 
has engaged in a series of technical talks with the EU Brexit 
Task Force, the frequency of which has been increased to a 
‘daily’ basis following the Prime Minister’s discussions with 
President of the European Commission, Jean-Claude Juncker. 
These talks have been criticised in EU circles as lacking in 
necessary detail on alternatives to the backstop.   

The Brexit Secretary, Steve Barclay, has held discussions in 
Brussels with the EU Chief Negotiator, Michel Barnier who 
has extended his role following discussions with the incoming 
Commission President, Ursula von der Leyen. Mr Barclay 
had argued, in a speech in Madrid, that the UK did not need 
to produce a formal legal text before 31 October and that the 
Irish border issue should be dealt with in the transition period 
following an orderly exit. Following his meeting with Michel 
Barnier, Steve Barclay insisted that both sides want a deal and 
that technical teams will continue to work on essential details.       

Foreign Secretary Dominic Raab has adopted an 
uncompromising stance on the talks process, insisting that the 
UK has provided sufficient details on alternatives to the Irish 
backstop and characterising EU complaints about the lack of 
concrete proposals as “political posturing.”    

The EU has continuing doubts about the UK approach to 
the negotiation of a deal. EU sources have warned that the 
proposals contained in UK ‘non papers’ fail to meet the key 
tests for avoiding a hard border and protecting the all-island 
economy. The papers do not provide “legally operational 
solutions.” European Commission President Juncker has said 
that a deal remains possible but reiterated the call for more 
substantive proposals from London. 

Prime Minister in Luxembourg, 16 September 2019

Prime Minister Boris Johnson met the President of the 
European Commission, Jean-Claude Juncker, and the EU 
Chief Negotiator, Michel Barnier, in Luxembourg on 16 
September 2019.

The European Commission issued a Statement on the 
meeting:

President Juncker recalled that it is the UK’s 
responsibility to come forward with legally 
operational solutions that are compatible with 
the Withdrawal Agreement. President Juncker 
underlined the Commission’s continued willingness 
and openness to examine whether such proposals 
meet the objectives of the backstop. Such proposals 
have not yet been made.

The Commission will remain available to work 
24/7. The October European Council will be an 
important milestone in the process. The EU27 
remain united.

No.10 Downing Street issued a Statement:

The Prime Minister reconfirmed his commitment 
to the Good Friday/Belfast Agreement and his 
determination to reach a deal with the backstop 
removed, that UK parliamentarians could support. 
The Prime Minister also reiterated that he would 
not request an extension and would take the UK 
out of the EU on the 31st October.

The leaders agreed that the discussions needed to 
intensify and that meetings would soon take place 
on a daily basis. It was agreed that talks should 
also take place at a political level between Michel 
Barnier and the Brexit Secretary, and conversations 
would also continue between President Juncker and 
the Prime Minister.

The Prime Minister’s visit to Luxembourg became highly 
controversial following a meeting with the Luxembourg 
Prime Minister, Xavier Bettel which ended with an 
abandoned joint press conference and remarks by Xavier 
Bettel strongly criticising the UK position, stating that: “We 
did not decide to organise Brexit, it is a unilateral decision of 
the UK government, we need more than just words, we need 
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a legally operational text to work on as soon as possible.” He 
also dismissed efforts by UK politicians and media to blame 
the EU “for the mess we are in at the moment.”   

There were reports that EU representatives reacted with 
exasperation when the Prime Minister compared himself to 
the Incredible Hulk “throwing off the shackles of the EU” in 
comments prior to his departure for Luxembourg.  

European Parliament Brexit debate

The President of the European Commission and the EU 
Chief Negotiator reported on developments in the EU-UK 
Brexit negotiations to the plenary session of the European 
Parliament in Strasbourg on 18 September 2019. 

President Jean-Claude Juncker said:

I have said to Prime Minister Johnson that I have 
no emotional attachment to the backstop. But 
I clearly indicated to him that I remain firmly 
attached to the objectives of the backstop. That is 
why I have invited the British Prime Minister to 
submit concrete, operational proposals – in writing 
– on the alternatives which would allow us to meet 
those objectives. Insofar as such proposals have not 
yet been presented I am not in a position to say to 
you – looking at you directly in the eye – that real 
progress has been made. 

We – that means the 27 members of the European 
Union – have spent two and a half years negotiating 
with the UK, looking for ways to organise our 
divorce. During this time, the European Union has 
shown great unity of purpose, great solidarity with 
the Member States most affected. This unity is our 
most precious resource and our greatest asset. It will 
continue to guide me over the next weeks and I am 
sure it will continue to guide this House also in the 
future.

The Chief Negotiator Michel Barnier said:

I would like to simply recall that since the beginning, 
we wanted the United Kingdom to withdraw in an 
orderly manner. This is much better than a ‘no-deal’ 
scenario, of which nobody should underestimate its 
consequences. 

We want this agreement to protect the rights of 
European citizens in the UK and British citizens 
in the 27 Member States. We want to secure the 
future of beneficiaries of EU funds. That is why we 
agreed with the UK that whatever is decided at 28 
should also be paid at 28. We want to guarantee 
peace and stability in Ireland. And at the end of the 
road, we want to create the necessary conditions of 
trust so that we can build our future relationship, 
as outlined in the Political Declaration.

If the United Kingdom leaves without a deal, these 
questions do not go away. We will need to solve 
them in any event ahead of our future partnership 
with the United Kingdom. The consequences of 
Brexit are not theoretical. They are human, social, 
financial, budgetary, legal and technical. These 
consequences are considerable, as your Parliament 
has always underlined, and recalls once again in 
your resolution.

More than three years since the UK referendum, 
we can no longer only appear to be negotiating. 
It is our responsibility to follow this process with 
sincerity and determination.

Section Two: The Evolving Debate

Irish Government Position

In a major BBC interview, the Tánaiste, Simon Coveney 
insisted that Ireland is very aware of the consequences 
of a no-deal Brexit which would be “a loss for everyone, 
particularly Ireland and Britain. Ireland is in no doubt 
as to what a no deal means for us. It is very damaging 
and very difficult and poses huge questions for politics 
and potentially for the management of civic unrest in the 
context of Northern Ireland and the border question.” 

The Tánaiste argued that there is still a wide gap between 
the UK and EU and that there is an onus on the UK 
Government to come forward if they have alternative 
proposals on the backstop. “It is not a question of just 
giving the British Government time to do this. It is a 
question of agreement between the EU and the UK that 
addresses the significant issues that arise out of the UK 
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deciding to leave the EU. We have an agreed approach 
that would solve the most difficult of those questions, 
which is how we would keep an Irish border open to allow 
trade to continue.”

In conclusion, the Tánaiste highlighted the importance of 
awareness in the UK of what is being asked of Ireland: 

It is really important that people across the UK 
hear this. What we are being asked to do by Steve 
Barclay and others is to replace a guarantee around 
that border question, which solves it, and we know 
that, with a promise that somehow we will do our 
best to try to solve this issue in the future but we 
don’t know how just yet. That doesn’t sound like a 
fair deal to me. The Irish position is that we want 
to find a solution, we want to get a deal and let 
the UK leave in an orderly manner, but we cannot 
allow Ireland to be the collateral damage. And 
I think for Britain to ask us to do that is a very 
unreasonable request and it won’t be the basis of 
a deal.

DUP Leader in Dublin 

The leader of the DUP, Arlene Foster, travelled to Dublin 
on 18 September to speak at a Dublin Chamber of 
Commerce dinner. She gave an address which was seen as 
significant in the context of the centrality of the Ireland /
Northern Ireland border in the overall Brexit debate. She 
opened her remarks by saying that urging cooperation 
“through mutual respect and co-operative working” to 
“successfully deliver for all those who, whether they live in 
Northern Ireland or the Republic, call this island home.” 
She then outlined the DUP position on Brexit: 

First, we want to secure a deal between the United 
Kingdom and the European Union as the UK 
leaves. That has always been the position of the 
party. I, along with the late Martin McGuinness, 
wrote to the then Prime Minister in August 2016 
outlining our desire to see a deal that would work 
for Northern Ireland. For our part we have not 
moved from that position.

So, we want to see an agreement reached that 
we can support, and which works for the United 
Kingdom, Ireland and the other EU member states. 
A no deal outcome is no-one’s preferred outcome 

and is not of itself a final destination. Second, a 
deal will not be achieved that involves a backstop 
whether it is UK wide or Northern Ireland specific. 
Those who know anything about Northern Ireland 
will appreciate that long-term arrangements cannot 
be secured in Northern Ireland unless supported 
by a majority of Unionists and Nationalists. The 
majority of Unionists do not and will not support 
the arrangements as envisaged in the backstop as set 
out in the draft Withdrawal Agreement.

At its heart, the Belfast Agreement recognises that 
parallel consent is required. So, if we are to secure 
a Brexit agreement then it requires the European 
Union in particular to recognise that Unionist 
consent must be forthcoming.

Fourth, as we indicated in 2017, we are prepared 
to be flexible and look at Northern Ireland specific 
solutions achieved with the support and consent of 
the representatives of the people of Northern Ireland. 
We want to have prosperous trading relationships 
across the island and allow businesses to get back to 
investing in the future with confidence.

Following her appearance at the Chamber function, 
Arlene Foster met the Taoiseach, Leo Varadkar, at 
Government Buildings. 

Comments by Arlene Foster and other DUP spokespersons 
in recent weeks have been interpreted as indicating 
movement and willingness to find compromise. The RTÉ 
Brussels correspondent, Tony Connelly, has suggested that 
“Dublin now believes the political calculus for the DUP 
has changed, given that it has lost its pivotal leverage in the 
House of Commons, and because of the electoral fallout 
for the party if there was a no deal that was devastating 
for the Northern Ireland economy, followed by a general 
election.” 

Recent opinion polls show a significant level of concern in 
Northern Ireland about a no-deal Brexit. The polls suggest 
that people in Northern Ireland would favour closer 
alignment with EU rules after Brexit if that is necessary to 
avoid a hard border on the island. And the polls suggest 
that a 58% majority would accept a Northern Ireland 
only backstop involving a closer relationship with the EU 
than mainland Britain. Another poll has found that 60 
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per cent would back the Northern Ireland only backstop 
if the alternative was leaving without an agreement.   

Irish Government Activity

The Taoiseach attended the United Nations General 
Assembly in New York where he held meetings on Brexit 
with the British Prime Minister and the President of the 
European Council on Tuesday, 24 September.  

The Taoiseach visited Dublin Port to view major 
infrastructure – which has been put in place to meet the 
requirements for customs, Sanitary and Phyto-Sanitary 
(SPS) and health checks on consignments of goods 
imported from or transiting the UK.  

Government officials from across the civil service attended 
the National Ploughing Championships to provide 
information and advice to the farming community. A 
seminar on ‘Practical steps to keep the agri-food trade 
moving’ took place in Dublin and further seminars will 
take place in Wexford and Cork. The Minister for Health 
hosted a key health stakeholder event on preparations 
across the industry. Over 220,000 companies will be 
directly contacted regarding the need to take urgent 
action to protect their businesses. Customs workshops 
and seminars are planned for local enterprise offices 
nationwide. 

Section Three: Background Material and   
Further Reading

Background Material

UK Supreme Court   Judgement (on the application of 
Miller) (Appellant) v The Prime Minister (Respondent) 
Cherry and others (Respondents)v Advocate General 
for Scotland (Appellant) (Scotland)  https://www.
supremecourt.uk/cases/docs/uksc-2019-0192-summary.
pdf

BBC   Supreme Court: What happened in the suspension 
of Parliament case?  BBC, 19 September 2019.   https://
www.bbc.com/news/uk-49755422

Irish Times   Brexit: Johnson says it is ‘absolutely’ not true 
he misled Queen.  IT, 12 September 2019.  https://www.
irishtimes.com/news/world/uk/brexit-johnson-says-it-is-
absolutely-not-true-he-misled-queen-1.4016201 

Financial Times   The UK Supreme Court is being 
pushed to the limit.  FT, 21 September 2019.   https://
www.ft.com/content/096bb96c-db8a-11e9-8f9b-
77216ebe1f17 

European Commission   Speeches of President Juncker 
and Chief Negotiator Barnier at the Plenary Session of 
the European Parliament, 18 September 2019. https://
www.ec.europa.eu/commission/presscorner/details/fr/
SPEECH-19_5610  

HM Government   PM meeting with President of the 
European Commission: 16 September 2019.   https://www.
gov.uk/government/news/pm-meeting-with-president-
of-the-european-commission-16-september-2019  

Irish Times ‘Not sure we will get there’ – Juncker strikes 
pessimistic note on Brexit.  IT, 18 September 2019.   
https://www.irishtimes.com/news/world/europe/not-
sure-we-will-get-there-juncker-strikes-pessimistic-note-
on-brexit-1.4022361

Financial Times   UK Brexit pans fail all basic backstop 
tests, warns EU.  FT, 21 September 2019.  https://
www.ft.com/content/a9c6c0d4-dbbf-11e9-8f9b-
77216ebe1f17 

The Guardian   Boris Johnson ‘surprised’ by level of Irish 
border checks.  Guardian, 18 September 2019.  https://
www.theguardian.com/politics/2019/sep/18/boris-
johnson-surprised-by-level-of-irish-border-checks-brexit  
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