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Introduction
While Europe and the world grapple with the 
COVID-19 crisis, Brexit – which was already viewed 
as an unwelcome distraction in many European 
capitals – has understandably fallen down the list 
of priorities. As matters stand, talks between the 
EU and UK on the Future Relationship have been 
postponed pending further developments.  

The UK, whose Prime Minister Boris Johnson 
has been admitted to intensive care after being 
diagnosed with the virus, continues to assert its 
position that an agreement must be reached by the 
end of the transition period on 31 December 2020. 
This was already considered to be an ambitious 
timetable. Considering the unprecedented scale 
of the crisis, however, not to mention the practical 
difficulties it has already engendered for the 
negotiating process, the question of an extension 
to the transition period has been raised again by 
some commentators. According to the terms of the 
Withdrawal Agreement, the two parties could agree 
an extension to the transition period of one or two 
years. This would have to be agreed by 1 July 2020.    

Although the talks are now postponed, the 
situation has not entirely stood still in recent 
weeks. In late February 2020, both sides 
published negotiating mandates. The first round 
of negotiations on the Future Relationship 
subsequently began on 2 March 2020 and 
continued until 5 March 2020, before being 
interrupted by the COVID-19 pandemic. 
Following this, the EU published its proposal for 
a draft text of the final agreement. The UK in turn 
has reportedly sent its version of the draft to the 
EU delegation, although at the time of writing it 
has not committed to publishing the document.  

As the two sides await further developments, 
this briefing will outline the structure of 
the negotiations, and compare the opening 
negotiating positions in order to examine the 
possible areas of agreement or disagreement 
when the negotiations eventually resume.
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Structure of the negotiations: 
what we know so far – and 
what we don’t 
On 27 February 2020, the EU and UK published 
a Terms of Reference on the Negotiations on the 
Future Relationship document, which outlined 
how the negotiations would proceed.  

In principle, it was agreed that negotiations 
would take place every two to three weeks, 
alternating between London and Brussels. Eleven 
negotiating groups, which could be merged or 
split as needed and depending on the topics for 
discussion, were established to discuss a variety 
of issues1:

1. Trade in Goods 

2. Trade in Services and Investment and 
other issues 

3. A Level Playing Field for open and fair 
competition 

4. Transport 

5. Energy and Civil Nuclear Cooperation 

6. Fisheries 

7. Mobility and Social Security Coordination 

8. Law enforcement and judicial cooperation 
in criminal matters 

9. Thematic Cooperation 

10. Participation in Union Programmes 

11. Horizontal arrangements and governance

As noted, however, this initial plan has been 
disrupted by the COVID-19 outbreak. In a joint 
statement on Thursday, 12 March 2020, it was 
announced that both parties had agreed not 
to hold the second round of negotiations in 
London. Alternative means of communication, 
including video conferencing, as is taking place 
in meetings of the Joint Committee established 
under the Withdrawal Agreement, were explored. 
This did not proceed this month, as prominent 
members of the negotiating teams have been 
affected by the outbreak of the virus, including 
EU Chief Negotiator, Michel Barnier who has 

been diagnosed with COVID-19 and UK Chief 
Negotiator, David Frost, who is in self-isolation 
after displaying some symptoms.  

It is as yet unclear when or how the negotiations 
will continue. 

Negotiating teams 
The European Commission leads the negotiations 
on behalf of the European Union. On the 
Commission side, the negotiations are led by 
Chief Negotiator, Michel Barnier. He is the Head 
of the Task Force for Relations with the United 
Kingdom (UKTF) and is supported by Deputy 
Chief Negotiator, Clara Martinez Alberola. Other 
representatives from the European Commission, 
the EEAS and the Council participate in the 
negotiation, as appropriate, including as Co-
Leads on the EU-side. 

The UK negotiating team is led by the UK 
Chief Negotiator, David Frost, Head of Task 
Force Europe (TFE). Other public officials will 
participate in the negotiation as appropriate, and 
may be designated as Deputy Chief Negotiators.

Negotiating Positions 
Both Parties have published negotiating 
mandates, setting out their preferences in 
a number of areas. This section outlines the 
opening positions on a number of key issues.  

Areas of broad agreement have been highlighted 
in green and areas of divergence in red. Orange 
indicates agreement in principle, with differences 
to be resolved.

1. Structure and Governance 
EU: The EU wants an overarching partnership, 
to include a trade agreement, as well as other 
issues, including security cooperation, fisheries 
and other policy areas. It has proposed that this 
would be comprised of three different areas: 

1. An economic partnership, including trade.  
2. General arrangements, including governance. 
3. Security cooperation.

1. Note that there is no negotiating team on foreign and defence policy, as the UK has indicated that it does not want 
 a specific agreement on this topic. 
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This would involve a streamlined dispute 
resolution mechanism which would manage the 
relationship and resolve disputes. 

UK: The UK wants an ambitious Free Trade 
Agreement with the EU, accompanied by a 
series of sectoral side agreements.  

Each agreement would have its own governance 
structure and dispute resolution mechanisms. 

2. Goods 

EU: The EU is seeking a trade agreement with zero 
tariffs and zero quotas in goods, accompanied 
by legal commitments to maintain a level playing 
field. This would mean the UK would commit not 
to regress from current standards in labour, and 
the environment, as well as aligning with the 
EU rules on State aid and competition. The EU 
also wants that an agreement on trade in goods 
would include standard EU rules of origin.   

UK: The UK also wants a trade agreement with 
zero tariffs and zero quotas, but wishes to have 
the capacity to set its own rules and conformity 
assessments. It suggests the possibility of 
equivalence agreements in some areas of 
agrifood and has said there should be some 
regulatory cooperation to address technical 
barriers to trade. It also says that it wants 
‘modern’ rules of origin, similar to that seen in 
the EU-Japan Agreement. 

Financial Equivalance

In order to allow third country banks to operate 
in the EU, the EU can assess whether their 
standards of regulation are equivalent to its 
own. Depending on the level of equivalence, 
financial services can benefit from different 
levels of access to the EU market and/or 
exemptions from normal treatment of foreign 
firms. The EU will withdraw equivalence from 
UK financial services after the transition period.

3. Services 

EU: The EU looks to build on existing WTO 
commitments. The EU takes into account existing 
FTAs it has with other countries and includes an 
aspiration for broad coverage, but also provides 
for exceptions, for example audio-visual services 
would not be included. The EU also wishes to 
maintain its autonomy in unilaterally granting or 
withdrawing equivalence in financial services.

UK: The UK’s proposal is more ambitious than 
that of the EU. It is seeking an agreement based 
on the recent EU-Japan trade agreement and 
CETA to minimise barriers to cross-border 
trade in services. It seeks to go beyond WTO 
commitments in a number of areas, including the 
provision of professional, business and digital 
services. The UK wants a structured process for 
withdrawing equivalence, in order to provide 
certainty for financial services, disallowing the 
EU to remove financial equivalence without 
proper process. 

4. Fisheries 
EU: The EU wishes to uphold existing reciprocal 
access, maintain quota shares, to be adjusted with 
the mutually agreed consent of both parties. An 
agreement in fisheries would form a crucial part 
of the overall future economic partnership and as 
such, it wishes to link access to fisheries to tariff 
and quota free trade in goods. 

UK: The UK is seeking annual negotiation on 
fishing quotas and access similar to agreements 
the EU has with coastal states such as Norway. 
It has said that it will not continue to adhere to 
the fishing quotas allocated to Member States 
in the Common Fisheries Policy, and says that 
future fishing opportunities should be based on 
the principle of ‘zonal attachment’, which would 
entitle the UK to a ‘fair share’ of the stock in its 
own waters. There is international concern that 
such an approach could lead to overfishing, as has 
happened in other coastal states. 
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5. Mobility and social security 
EU: The EU is seeking a mobility agreement on the 
basis that each Member State is treated equally. It 
also wants agreement on the mutual recognition 
of professional services. 

UK: The UK wishes to cooperate on border crossing 
arrangements and will coordinate on the provision 
of social security. It says that all agreements 
must be reciprocal and based on precedent. It is 
prepared to cooperate on the provision of social 
security, in order to “support mobility by easing the 
process for those working across borders, including 
underpinning the reciprocal arrangements on the 
temporary entry and stay for business purposes.”2 
The UK is also seeking agreement on the mutual 
recognition of professional qualifications.

6. Data Exchange

Data Adequacy Agreement

An adequacy agreement would allow the EU 
to recognise UK data protection as equivalent 
to that of the EU. Third countries can apply to 
the European Commission for adequacy and 
can be granted full or partial adequacy. This 
can then be reviewed every four years. The UK 
must be granted full adequacy by the end of 
the transition period in order for there to be no 
disruption to data flows between the UK and EU. 

EU: The EU wishes to grant an adequacy 
agreement on data protection which would 
see the EU recognise the UK’s data protection 
rules, allowing for data flows between the two 
to continue. This would facilitate, among other 
things, judicial cooperation in criminal matters 
and cooperation on law enforcement. It would 
require the UK to respect the EU’s decision-making 
processes on adequacy agreements.  

UK: The UK is seeking an adequacy agreement 
from the EU. It considers that as it is currently 
compliant with EU data protection rules, this 
should not be problematic. The UK also wants 
arrangements for cooperation between regulators.

7. Level Playing Field 
EU: The EU is seeking robust legal provisions on 
a level playing field, and has said that access to 
the Single Market in goods will depend on the UK’s 
commitment not to regress from EU standards 
on labour, environment, State aid, competition, 
and taxation. This is to ensure that the UK does 
not gain a competitive advantage over the EU by 
lowering standards while still benefiting from high 
levels of access to the EU Single Market. In the 
draft proposed agreement, it has outlined a role 
for the Court of Justice of the European Union 
(CJEU) in giving preliminary rulings on questions 
of interpretation of EU law in UK courts. 

UK: The UK’s position is in stark contrast. It 
is reluctant to go beyond commitments on 
standards which exist in current EU FTAs with 
other third countries. In general, it says that it will 
commit to maintaining international standards 
and precedents, but that it will not accept a non-
regression clause in the Agreement. It has said that 
it will not accept any role for the CJEU in the UK. 

8. Security 
EU: The EU is proposing security arrangements 
which build on the current frameworks, but 
recognise the UK’s status as a third country. It has 
made cooperation on law enforcement and judicial 
cooperation contingent on the UK’s continued 
participation in the European Convention on 
Human Rights (ECHR) and the UK committing to 
an adequate level of protection of personal data. 

The EU is willing to go further than in its current 
agreements with third countries on exchanges of 
DNA, fingerprint data and vehicle registrations in 
the fight against terrorism and organised crime. 
The EU is also seeking cooperation on sharing 
Passenger Name Records (PNR) on the same 
basis on which it currently cooperates with third 
countries. 

It is seeking cooperation between UK law 
enforcement bodies and Europol and Eurojust, 
in line with current Europol and Eurojust 
cooperation with third countries. 

2. UK Gov: ‘The Future Relationship with the EU: The UK’s Approach to Negotiations’, February 2020, https://assets.publishing. 
service.gov.uk/government/uploads/system/uploads/attachment_data/file/868874/The_Future_Relationship_with_the_EU.pdf



UK: The UK is seeking a separate agreement on law 
enforcement and judicial cooperation in criminal 
matters, with no role for the CJEU in the UK.  

The UK wishes to cooperate with the EU on data 
exchanges, including DNA, fingerprints and vehicle 
registration, drawing on cuurent precedent for 
cooperation between the EU and third countries 
such as Norway and Iceland.  

The UK is seeking an agreement which provides 
for capabilities similar to those provided by the 
European Criminal Records Information System 
(ECRIS). 

It is seeking agreements which go beyond current 
precedent for PNR Agreements with third countries. 

The UK is seeking to go further than existing third 
country precedent for cooperation with Europol, 
in light of its extensive current involvement in 
Europol and cooperation with Eurojust on the 
basis of third country agreements. It is also seeking 
extradition arrangements which would build 
on and go further than the EU’s ‘Surrender 
Agreement’ with Norway and Iceland. 

9. Energy 
EU: The EU is seeking a comprehensive partnership 
on trade and investment in energy, taking into 
account that the UK will be outside the EU internal 
energy market. The partnership should establish a 
framework for cooperation between electricity 
and gas network operators to ensure security 
of supply and efficient trade across borders. 
This agreement would include level playing field 
commitments to ensure competitive markets 
and non-discriminatory access to networks. The 
partnership should also include transparent and 
non-discriminatory rules for exploration and 
production, set specific market access rules, and 
include provisions on integrating renewable energy 
into the energy system. 

The EU proposal would include the UK 
implementing a system of carbon pricing, with 
scope for cooperation with the EU Emissions 
Trading System (ETS). 

According to the EU proposal, there should be 
effective cooperation between Euratom and 
the UK on nuclear energy usage, to facilitate 
trade in nuclear materials, research and 
development, the transfer of technology and 
enable the exchange of information between 
Euratom the United Kingdom. 

UK: The UK is open to an agreement on energy 
cooperation, on the condition that it does not 
restrict its ability to pursue an independent energy 
policy. An agreement on energy would form one of 
a series of sectoral agreements with the EU and 
would cover trade in electricity and gas, carbon 
pricing and climate change. 

It proposes cooperation between a future UK 
ETS and the EU ETS. 

The UK wishes to conclude a separate Nuclear 
Cooperation Agreement with Euratom, to 
facilitate civil nuclear trade, technical cooperation, 
information sharing and research capabilities.
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Structure and 
Governance 

- EU wants overarching 
partnership with 
streamlined dispute 
resolution mechanism. 

- UK wants FTA with 
sectoral agreements. 

Level Playing Field 

- EU wants strict legal 
commitments to maintain 
environmental and labour 
standards, State aid, 
competition policy and 
taxation. 

- UK wants to be able to set its 
own rules and reduce trade 
friction through a series of 
equivalence agreements. 

Fisheries 

- The EU wishes to maintain 
existing access and quotas. 

- The UK wants annual 
renegotiation with a greater 
share, similar to Norway. 

Role for Court of Justice 
of the European Union 
(CJEU) & European 
Convention on Human 
Rights (ECHR) 

- EU seeking a role for CJEU 
in arbitration and says the 
UK must continue to respect 
the ECHR. The UK will not 
accept either.

Goods

- Mutual agreement for zero 
tariffs and quotas with level 
playing field issues to be 
resolved. 

- EU wants to maintain 
standard rules of origin. The 
UK is seeking less restrictive 
rules of origin to apply. 

Services

- Both sides aspire for 
broad coverage, with more 
ambition on UK side.

Security Cooperation 

- Agreement in principle, 
with some issues to be 
resolved, notably the role 
for the CJEU. Cooperation 
on sharing PNR data, DNA 
and vehicle registration 
agreed in principle, 
provided agreement on data 
adequacy can be reached. 

Cooperation on supply 
of cross-border energy  

- Agreement in principle, 
with level playing field 
issues to be resolved. 

Mobility & Social 
Security

- Broad agreement on 
mutual recognition of 
professional services and 
cooperation of social 
security and short term 
stays. 

Data adequacy 
agreement 

- Agreement in principle 
that the UK will request and 
the EU will seek to provide a 
data adequacy agreement. 

Cooperation on Carbon 
Pricing 

- Agreement that the UK 
will establish an Emissions 
Trading System (ETS) which 
will cooperate with the EU 
ETS. 

Nuclear Cooperation 

- Broad agreement for 
cooperation on trade, 
information sharing and 
research. 
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Conclusion
While the EU and UK both aspire towards an 
agreement that goes beyond trade in goods, 
there is significant divergence in a number 
of areas. The UK is seeking a more distant 
relationship, with a series of sectoral agreements, 
each with its own dispute resolution mechanism.  

The EU is looking for an overall framework with 
a streamlined dispute resolution mechanism. 
The EU is also seeking an arbitration panel, with 
an oversight role for the Court of Justice of the 
European Union, where the UK takes a hard stance 
on any role for the CJEU within its jurisdiction. 

Negotiations on the level playing field 
commitments will be particularly difficult. While 
Prime Minister Theresa May had committed to 
non-regression on standards and competition, 
the UK’s current position is now that it does 
not wish to commit to anything which goes 
beyond current precedent in the EU’s Free 
Trade Agreements with third countries. The 
EU refers back to the wording in the Political 
Declaration on the Future Relationship: “Given 
the Union and the United Kingdom’s geographic 
proximity and economic interdependence, the 
future relationship must ensure open and fair 
competition, encompassing robust commitments 
to ensure a level playing field.”3  

The EU has repeatedly stated that the level 
of alignment on issues such as State aid, 
competition policy, social and labour standards, 
should be commensurate to the depth of the 
future relationship. The UK has hardened its 
stance in recent months, saying that it will not 
commit to non-regression clauses or ‘dynamic 
alignment’ proposed by the EU. It is also firmly 
against any role for the CJEU in its legal system. 
It is worth noting that the UK has, however, made 
limited commitments in the area of State aid in 
the Protocol on Northern Ireland. This will ensure 
that the UK will adhere to EU State aid rules in any 
area which would affect its trade with Northern 
Ireland and will accept the oversight of the CJEU 
in this regard – a significant concession. 

There are areas of broad convergence, such 
as on data protection, mobility, recognition of 
professional qualifications, and some agreement 
in principle on energy cooperation and a number 
of security issues, but the level of divergence 
between the two Parties’ opening positions 
on key issues of economic interest mean that 
the months ahead will be highly challenging, 
particularly in light of the disruption caused by 
the current global health crisis.  

Under the current circumstances, however, 
if there is to be an agreement which ensures 
minimal disruption, the extremely short 
timeframe provided for by the Withdrawal 
Agreement, and preferred by the UK 
Government, may have to be extended. 
 

3. Political declaration setting out the framework for the future relationship between the European Union and the United  
 Kingdom, October 2019, https://ec.europa.eu/commission/sites/beta-political/files/revised_political_declaration.pdf 
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