
Introduction 
The EU and UK negotiators met in the week 
beginning 1 June 2020 for the final round of 
negotiations before the high-level meeting 
which took place on Monday, 15 June 2020. 
The negotiation rounds thus far have not 
yielded significant results on the key issues of 
importance to both sides. On Friday, 5 June 
2020, after four days of negotiation, EU Chief 
Negotiator Michel Barnier said that there had 
been no further progress made on fisheries, 
governance or on the question of establishing 
a ‘level playing field’ between the two parties. 

At the High Level Meeting, which took place 
on 15 June, UK Prime Minister Boris Johnson 
met with Commission President, Ursula von 
der Leyen, President of the European Council, 
Charles Michel and President of the European 
Parliament, David Sassoli. It was agreed that a 
new momentum would be required and that talks 
should be intensified in the coming months. It 
was also formally noted that the UK will not seek 
to extend the transition period, meaning that the 
transition period will end on 31 December 2020.  

Administrations on both sides face significantly 
restricted resources in the face of a global health 

crisis of unprecedented scale. The likelihood 
of achieving a comprehensive agreement by 
the end of 2020, based on the EU’s previous 
experience of association and trade agreements, 
already seemed slim. Negotiations have been 
proceeding via videoconferencing, which by 
their nature are less conducive to productive 
discussion than face-to-face negotiations, and 
further complicate the task of finding agreement. 

As noted, one of the key stumbling blocks in 
the negotiations thus far has been the issue 
of the ‘level playing field’ - a term used in 
trade policy to describe a situation in which 
trading partners enjoy a common set of 
rules and standards. The EU position is that 
the UK’s geographic proximity and historic 
level of economic integration warrants strict 
commitments in any trade agreement that 
each side adheres to level playing field 
conditions. In other words, EU proposals are 
premised on the basis that there should be no 
lowering of current standards, ensuring that 
the UK does not engage in anti-competitive 
behaviour if it is to have  low-tariff or tariff-free 
access to the Single Market. This is reflected in 
the jointly agreed Political Declaration on the 
Future Relationship agreed in October 2019. 
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Despite its commitments in the Political 
Declaration on the Future Relationship, the UK 
argues that it should no longer have to adhere 
to EU standards and regulations or accept any 
role for the Court of Justice of the European 
Union (CJEU) after leaving the Single Market 
and Customs Union.  

This briefing will outline what the EU and UK 
are respectively seeking on the level playing 
field commitments and investigate the basis 
for their red lines to establish the scope for 
agreement. It will present the level playing 
field dispute as a reflection of the conflict 
between the fundamental premise of the 
Brexit project and the founding principles of 
the EU, the outcome of which may have long-
lasting implications for both parties.

What is a level playing field?  
‘Level playing field’ is a term used to describe 
rules which are included in many free trade 
agreements to ensure that businesses and 
regulators in one party to the trade agreement 
cannot undercut the other or give them a 
competitive advantage. In addition to being 
rules and standards based, level playing 
field provisions can also be value based, for 
example, they might include both parties 
committing to cooperate on measures in the 
fight against climate change or to promote 
sustainable development.  

Issues covered  

The EU draft legal agreement on the future 
relationship includes a chapter that outlines its 
proposals for level playing field commitments 
for the future trade deal. These include 
provisions for:  

• State aid;   

• Competition policy;

• Labour and social protection;  

• Environmental protection;

• Fight against climate change, including 
achieving economy wide neutrality by 
2050;  

• Instruments for trade and sustainable 
development.  

Details of the EU and UK positions on each of 
these issues  are set out below. 

State Aid 

The EU is particularly concerned about 
maintaining controlled policies around State 
aid, to prevent undue distortions to trade and 
competition. It asks that the UK continue to 
apply EU State aid rules in all areas which 
affect trade between the EU and UK. This 
is far more extensive than what the UK has 
indicated it is willing to accept.  

Under EU proposals, the maximum levels 
of support the State can provide and the  
conditions under which it can be provided,  
would be determined by a Specialised 
Committee on Level Playing Field and 
Sustainability, set up under the Joint 
Committee. This Committee would also decide 
what to do if EU State aid rules are updated.  

The EU proposes that the UK establish an 
independent body to ensure that appropriate 
State aid rules are adhered to. This authority 
would cooperate with the European 
Commission in the interpretation and 
implementation of agreed levels of State aid 
and would consult on decisions being made 
on measures which may affect trade between 
the two parties.  

These arrangements are similar to those 
agreed under the EU Association Agreement 
with Ukraine, but the political conditions are 
different: Ukraine aspires towards a closer 
relationship with the EU, while the UK is 
embracing a philosophy of political and legal 
sovereignty. This is notably the first time 
such an agreement is being negotiated in the 



context of divergence between the parties, 
rather than convergence. As such, although 
the Political Declaration does indicate that 
an Agreement might use EU Association 
Agreements as a template, the UK has 
been clear that it expects a far more distant 
framework for the future relationship. 

Critically, the EU draft agreement contains a 
role for the Court of Justice of the European 
Union (CJEU) in interpreting EU law in State 
aid and giving preliminary rulings on questions 
of interpretation. This is one of the most 
significant points of contention for the UK. It 
has repeatedly stated that any role for the 
CJEU would contradict the point of the Brexit 
project and its negotiating mandate specifies 
that there should not be any obligation to 
align  with EU laws or any jurisdiction for the 
CJEU in the UK.1

 The UK mandate specifies that the Agreement 
should go no further than an obligation on both 
parties to notify the other every two years 
on any subsidy granted within its territory, 
applying to goods or services, and  the right 
to request consultations on any subsidy that 
might be considered  harmful to the interests 
of the parties. Similar to the EU agreement 
with Canada (CETA), State subsidies would 
not be subject to the Agreement’s dispute 
resolution mechanism. 

There is little prior evidence to suggest 
that EU rules have curtailed UK policy 
interventions to date. In reality, the UK has 
provided lower levels of State aid per capita 
than its European counterparts2 and the EU 

has historically shown flexibility when it came 
to UK state intervention in a number of “novel 
and unprecedented cases”.3

The EU is anxious about undermining the rules 
of the Single Market by granting market access 
to the UK while it relaxes State aid rules. This 
reflects business concerns in EU countries, 
who want to maintain trade with the UK, but 
are concerned about being undercut.4 The EU 
is seeking a common rulebook with alignment 
on State subsidies, particularly as it moves 
forward with the new Green Deal, and wishes to 
ensure that the UK does not undermine its own 
internal level playing field, and attractiveness 
internationally, by emerging as an alternative, 
light regulation competitor on its doorstep. This 
has led it to ask for greater levels of adherence 
to EU rules than has previously been agreed in 
existing trade agreements with third countries. 
For the EU, maintaining the integrity of the 
Single Market in this regard must be balanced 
with the loss from trade with the UK which 
would result from a more distant relationship, 
or no trade deal.

Competition and Tax policy 

The EU holds a similar position on competition 
policy and tax practices. It wants 
agreements on anti-competitive behaviour, 
abuses of dominant position and prohibitions 
on concentrations of undertakings (e.g. 
mergers which jeopardise fair competition  
by monopolising the market) which threaten 
to distort competition in so far as they affect 
trade between the Union and the United 
Kingdom. Similarly, it expects commitments to 

1 Gov.UK, The Future Relationship with the EU: The UK’s Approach to Negotiations, February 2020. https://assets.
publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/868874/The_Future_
Relationship_with_the_EU.pdf

2 The UK spent €90 per capita compared with €170–€240 per capita in Germany, France and Belgium from the years 2009-
2014. Source: https://www.oxera.com/wp-content/uploads/2018/07/Brexit-implications-for-state-aid-rules-new.pdf.pdf  

3 Written evidence from Herbert Smith Freehills LLP (CMP0029). See also European Commission, ‘State aid: Commission 
concludes modified UK measures for Hinkley Point nuclear power plant are compatible with EU rules’ (8 October 2014): 
http://europa.eu/rapid/press-release_IP-14-1093_en.htm 

4 Evidence to the EU Internal Market Sub-Committee, House of Commons, by Dr Ulrich Soltész, Partner, Gleiss Lutz. 2 
March 2020. https://parliamentlive.tv/Event/Index/cbbe5cb9-7647-44bc-bb07-c690b3edbd47



implement the principles of good governance 
on tax and commitments not to adopt any 
measure which weakens the level of protection 
against tax avoidance below that of the EU, 
as applied at the end of the transition period 
in December 2020, and also to establish rules 
against tax avoidance practices.  

The envisaged cooperation outlined in the 
UK mandate is far less comprehensive 
on common rules for tax governance and 
competition policy. It stresses the importance 
of maintaining legal and regulatory autonomy 
and explicitly states that there should be no 
role for dispute settlement mechanisms.  

Specifically, it: 

• includes commitments to the principles of 
good governance on tax, including on tax 
transparency, exchange of information, 
fair taxation, and Base Erosion and Profit 
Shifting (BEPS) minimum standards; and

• commits both parties to maintaining 
effective competition laws, covering 
merger control, anticompetitive 
agreements and abuse of dominance, 
but maintains the right for public policy 
exemptions.  

The EU’s proposals are both wider ranging 
and, by maintaining a role for the CJEU in 
dispute settlement, legally binding. The UK by 
contrast is seeking a level of alignment which  
bears a greater resemblance to agreements 
the EU has with countries such as Canada, 

with no formal role for a dispute resolution 
mechanism. The EU has indicated that this 
would necessitate a more distant economic 
relationship with less extensive access to the 
Single Market. 

Labour and Social Protection 

Labour and social standards play an 
important function in most international trade 
agreements and have advanced and developed 
as globalisation has deepened, reflecting the 
reality that irresponsible labour practices can 
create unfair competitive advantages. EU trade 
agreements usually include commitments 
to uphold fundamental international labour 
rights and clauses not to regress from current 
standards in order to attract investment. These 
commitments are usually legally binding and 
establish a dispute settlement mechanism with 
recourse to independent arbitration in cases of 
non-compliance.5

The EU is seeking non-regression on labour and 
social protection and asks the UK to commit 
to “corresponding high standards over time”.6 
This means, firstly, that there would be both 
a legal commitment  that neither side would 
reduce labour and social protection below 
current levels, and secondly, that where both 
sides raise standards above current levels, a 
mutual commitment would maintain levels of 
protection above the increased level. The EU 
draft agreement also outlines a “transparent 
and adequately resourced system”7 for 
effective domestic enforcement. 

5 Dr Damien Raess, Level Playing FIeld Rules and Labour Protection UK in a Changing Europe, 20 April 2020. Accessed: 
https://ukandeu.ac.uk/level-playing-field-rules-and-labour-protection/ 

6 Draft text of the Agreement on the New Partnership between the European Union and the United Kingdom. European 
Commission, Task Force for Relations with the United Kingdom, 12 March 2020. https://g8fip1kplyr33r3krz5b97d1-
wpengine.netdna-ssl.com/wp-content/uploads/2020/03/EU-draft-FTA-UK.pdf?utm_source=POLITICO.EU&utm_
campaign=cdec256637-EMAIL_CAMPAIGN_2020_03_16_07_05&utm_medium=email&utm_term=0_10959edeb5-
cdec256637-190496785 

7 Draft text of the Agreement on the New Partnership between the European Union and the United Kingdom. European 
Commission, Task Force for Relations with the United Kingdom, 12 March 2020. https://g8fip1kplyr33r3krz5b97d1-
wpengine.netdna-ssl.com/wp-content/uploads/2020/03/EU-draft-FTA-UK.pdf?utm_source=POLITICO.EU&utm_
campaign=cdec256637-EMAIL_CAMPAIGN_2020_03_16_07_05&utm_medium=email&utm_term=0_10959edeb5-
cdec256637-190496785 



The EU is seeking clauses covering:  

1. fundamental rights at work;  

2. occupational health and safety standards;  

3. fair working conditions and employment 
standards;  

4. information and consultation rights at 
company level and; 

5. restructuring.  

These are more extensive than those contained 
in other trade agreements, for example CETA, 
which includes clauses on fundamental rights 
at work, health and safety and minimum 
standards of employment only. The EU’s 
ambition in this area reflects its concern that 
the UK will undermine the European social 
model. To ensure its continuation as a global 
economic power with high living standards 
and a strong internal market, it considers 
that it must guard against competitors which 
might undermine its regulatory framework to 
attract trade and investment.   

The UK mandate agrees that standards should 
not fall below current levels in order to encourage 
trade and investment, but emphasises that the 
agreement should allow for the right to “set its 
labour priorities and adopt or modify its labour 
laws.”8 It also objects to labour provisions being 
subject to any dispute resolution mechanism. 
This is less extensive than CETA, which 
includes legally binding commitments covered 
by dispute settlement. 

If UK Cabinet Ministers are to be believed 
when they say that the UK will maintain “the 

highest possible standards”, UK objection 
to EU proposals appear largely political, 
based mostly on the objective of recovering 
regulatory autonomy. In its  determination 
not to remain aligned with EU regulation, the 
UK is removing the role of the CJEU, ensuring 
that it maintains legal sovereignty and is 
not bound by regulation into which it has no 
input. It is widely considered, however, that 
the UK is seeking greater flexibility in this 
regard as it embarks on trade negotiations 
with third countries. Evidence suggests, 
however, that the inclusion of labour clauses 
in trade agreements does not have a 
detrimental impact on bilateral trade flows 
among partners to the agreements.9 Rather, 
in globalised highly skilled economies, much 
literature points to the benefits of maintaining 
high labour standards.10

Environmental Protection and Climate 
Change 

The EU is seeking similar non-regression clauses 
on environmental protection and on climate 
change. The EU is likely to be concerned 
about the UK’s relatively weak governance 
mechanisms available to enforce environmental 
law domestically11 and will be seeking oversight 
on the implementation of its legislation in the 
context of a Free Trade Agreement.  

The EU draft agreement seeks to achieve:  

1. Access to environmental information, 
public participation and access to justice 
in environmental matters;  

2. Environmental impact assessment and 
strategic environmental assessment;  

8   The Future Relationship with the EU: The UK’s Approach to Negotiations, HM Government, February 2020. https://
assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/868874/The_Future_
Relationship_with_the_EU.pdf 

9  Raess,’ Level Playing Field Rules and Labour Protection’, UK in a Changing Europe, April 2020. 

10 Raess,’ Level Playing Field Rules and Labour Protection’, UK in a Changing Europe, April 2020. 

11 Martin Nesbit and David Baldock, ‘Brexit and the level playing field: key issues for environmental equivalence.’ 
Institute for European Environmental Policy. https://ieep.eu/uploads/articles/attachments/0cfa6921-dcb3-4098-a3e8-
c8d61bd67b5c/Final%20equivalence%20report%20clean.pdf?v=63693075706



3. Industrial emissions;  

4. Air emissions and air quality targets and 
ceilings;  

5. Nature and biodiversity conservation;  

6. Waste management;  

7. The protection and preservation of the 
aquatic environment;  

8. The protection and preservation of the 
marine environment;  

9. The prevention, reduction and elimination 
of risks to human and animal health or the 
environment arising from the production, 
use, release and disposal of chemical 
substances;  

10. Health and sanitary safety in the 
agricultural and food sector.  

It also expects the UK to respect the 
precautionary principle, which forms the 
basis of EU environmental policy. This allows 
for policy interventions in cases where 
the scientific evidence of threat to human 
health or the environment is unclear. The EU 
mandate also asks that the UK respect the 
principle that preventative action should be 
taken, as well as the principles of “polluter 
pays”,12 and that environmental damage 
should be rectified at source.  

The UK mandate states that any Agreement 
should include reciprocal commitments not 
to weaken or reduce the level of protection 
afforded by environmental laws, in order to 
encourage trade or investment. In line with 
precedent, such as CETA, the UK argues that 
the Agreement should recognise the right of 
each party to set its environmental priorities 
and adopt or modify its environmental laws, 
and that environmental provisions should not 

be subject to dispute resolution mechanisms. 
In doing so, it draws on existing EU Free Trade 
Agreements such as CETA, the EU-Japan EPA 
and the Agreement with South Korea. 

Conclusion  

The current deadlock on the Level Playing 
Field is a reflection of the conflict between the 
fundamental premise of the Brexit project, 
and the founding principles of the EU. It 
would be an almost existential concession for 
the EU to undermine its level playing field by 
compromising on its standards for the sake 
of a Free Trade Agreement – one that would 
undermine the very principles at the core 
of the European project. Meanwhile, the UK 
Government argues that regulatory autonomy 
and legal sovereignty, as the principles of the 
Brexit project, are simply not worth sacrificing 
for access to the Single Market. As it develops 
its independent trade policy, the UK will be 
seeking flexibility to broker trade agreements 
with third countries such as the US, India and 
China, all of whom would look favourably on a 
lighter regulatory environment.  

For these reasons, the level playing field issue 
could prove to be an insurmountable obstacle 
on the path to an Agreement. If there is to be 
room for agreement, significant concessions 
will have to be made on both sides.  

In its quest for regulatory freedom, the UK 
has chosen a path that would limit its access 
to the Single Market in favour of regulatory 
autonomy and the prospect of trade deals 
with third countries. This strategy may 
ultimately result in the UK trading with the EU 
on WTO rules, and, at a disadvantage vis-á-
vis its larger third country trading partners. It 
is conceivable that in future trade negotiations 
with other countries, it could find itself under 
pressure in the negotiating ‘Zoom’ to lower 
those very standards it refused to commit to 
maintaining in its negotiations with the EU. 

12 This principle states that those who produce pollution should bear the costs of mitigating the damage to the 
environment or to human health. For more: http://www.lse.ac.uk/GranthamInstitute/faqs/what-is-the-polluter-pays-
principle/



The level playing field debate is deeply 
significant not only for the outcome of the UK-
EU relationship, but also for the UK’s position 
in future international trade negotiations. It  
could have profound and long-lasting effects 
for the UK economy and regulatory landscape 
in the years to come. 

To create room for negotiation, the EU might 
lean on its own FTA precedent by lowering its 
expectations on the level of alignment the UK 
will accept. If the two sides could compromise 
on an enforcement mechanism which would 
be politically palatable to the UK but would 
provide sufficient guarantee to the EU of 
compliance, this could represent a turning 
point towards a compromise. 

There may also be scope for some creative 
wording found around a non-regression pact, 
which would allow the UK to say that it was 
free from EU oversight and which would satisfy 
the EU concerns about the UK undermining its 
market by relaxing regulations.

If the UK has to accept more restrictive access 
to the Single Market it will have implications for 
its own internal trade with Northern Ireland. 
The greater the divergence between the UK 
and EU, the greater the potential barriers 
between Great Britain and Northern Ireland, 
which remains broadly aligned with the Single 
Market as part of the Withdrawal Agreement. 

The COVID-19 pandemic presents, among 
other difficulties, significant restrictions on the 
resources available to both sides to prepare for 
the end of the transition period and negotiate 
a satisfactory future relationship. The UK has 
been severely impacted by the Coronavirus 
and its public and private sectors are absorbed 
in the task of mitigating the resultant damage 
to its economy, society and public health. Its 
resources to deal with the logistical headache 
of trade under WTO rules, while brokering 
deals with larger partners, are therefore more 
restricted than previously. 

While the impact of no Agreement at the end of 
the transition period may now be outweighed 
by the economic fall-out from the pandemic, it 
will nonetheless be damaging, and will serve 
to exacerbate an already difficult situation. 
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