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Section One: State of Play
EU-UK Negotiations: A Crucial Round 

The EU-UK negotiations restarted in Brussels 
on Monday 16 November after a weekend 
break. Talks are seen, by both sides, to 
be approaching the ‘make or break’ point 
with significant differences remaining to be 
resolved. Yet another deadline approaches as 
the European Council is scheduled to convene 
virtually on 19 November and the time available 
for ratification of any text by the European 
Parliament, narrows. The BBC has indicated 
that a deal may not be concluded until early 
December. While substantial progress has 
been made across the broad talks agenda- 
with many legal texts finalised – there remain 
three unresolved questions: the ‘level playing 

field’ guaranteeing ‘non-regression’ by the UK 
on rules and regulations; fishing quotas and 
legal mechanisms for dispute resolution. 

After a week of dramatic developments 
in Downing Street much commentary has 
centred on the decision to be taken by the 
Prime Minister on whether or not to back any 
Brexit deal, inevitably involving compromises 
on both sides. While it is argued that Boris 
Johnson holds the most hardline position 
on the negotiations it is known that Cabinet 
heavyweights – notably the Chancellor, Rishi 
Sunak, and the Cabinet Office Minister, Michael 
Gove – are strongly advocating a deal. 

The talks had resumed in London on 9 
November following the conversation between 
Prime Minister Johnson and Commission 
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President von der Leyen on 7 November. 
Reuters reported that the EU and UK 
negotiators would miss the latest deadline 
to secure a post-Brexit trade agreement. 
Ambassadors of the 27 EU member states 
in Brussels were due to receive a stock take 
from Michel Barnier during a meeting on 11 
November but the issue was rescheduled for 
their meeting on November 18. 

The Taoiseach, Micheal Martin, told the BBC 
that failure by the UK and the EU to reach an 
agreement on a post-Brexit trade deal would 
be “very, very damaging all round.” Such an 
outcome would be “ruinous” for the UK and 
Ireland would also suffer. He argued that the 
UK needed to be “very careful that they do not 
do anything that could destabilise the politics 
of Northern Ireland” and that no deal after the 
transition period could lead to “tensions that 
are unnecessary.”

The Minister for Foreign Affairs, Simon 
Coveney, has argued that there is a need 
to dial down the language between the EU 
and UK in the Brexit talks. And, adding that 
a deal is “very difficult but very doable” he 
insisted that “even if we do get a new trade 
deal negotiated by both sides, if the British 
government is determined to continue with 
their Internal Market Bill, then, I think this is 
a deal that won’t be ratified by the EU.” The 
Minister had earlier warned the Cabinet that 
a belief that Joe Biden’s victory in the US 
Presidential election would prove beneficial to 
Irish interests could lead to false confidence. 

EU-UK Negotiations moving into final 
phase

Prime Minister Boris Johnson and Commission 
President Ursula von der Leyen agreed, in a 
phone conversation on Saturday 7 November, 
that their negotiating teams would meet again 
on Monday 9 November to ‘redouble efforts’ 

to overcome the ‘significant differences’ which 
continue to keep the two sides apart as the 
inescapable time limits on the transition 
period approach. The leaders indicated that 
they would remain in personal contact about 
the negotiations. 

The Chief Negotiators – Michel Barnier and 
David Frost – had earlier reported that two 
weeks of intensive talks had resulted in some 
progress but that divergences continued 
on the key issues of level playing field, 
governance and fisheries. Tony Connolly of 
RTE quoted an EU official: “The work has been 
extremely detailed and precise and technical. 
It involves going through the text, cleaning 
the text, slow, excruciating process. There’s 
been a lot of progress and a lot of clearing the 
weeds. But on the main issues there’s been 
very little movement.” 

Prior to the conversation with President von 
der Leyen the Prime Minister expressed the 
view that there is ‘a deal to be done’ on post-
Brexit trade. “I very much hope that we will, 
but obviously that depends on our friends and 
partners across the Channel. I think there is 
a deal to be done. If not, the country is, of 
course, very well prepared. As I have said 
before, we can do very well on Australian 
terms if that is what we have to go for.” 

Prime Minister and Commission 
President speak by phone, 7 
November 2020 

Prime Minister Boris Johnson and Commission 
President Ursula von der Leyen spoke by 
phone on 7 November 2020. No 10 Downing 
Street issued a Statement:

“Prime Minister Boris Johnson today spoke 
with European Commission President Ursula 
von der Leyen for a stock take on the progress 
in the negotiations between the UK and the 
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EU. The Prime Minister set out that, while 
some progress had been made in recent 
discussions, significant differences remain in a 
number of areas, including the so-called level 
playing field and fish. The Prime Minister and 
President agreed that their negotiating teams 
would continue talks in London next week, 
beginning on Monday, in order to redouble 
efforts to reach a deal. They agreed to remain 
in personal contact about the negotiations.”

President von der Leyen commented on 
Twitter: “We took stock of the negotiations 
with UK Prime Minister Boris Johnson today. 
Some progress has been made but large 
differences remain especially on level playing 
field and fisheries. Our teams will continue 
working hard next week. We will remain in 
close contact in the next days.” 

Defeat for Government on Internal 
Market Bill 

On 9 November 2020, the House of Lords 
voted by 433 to 165 and by 407 to 148 - to 
remove the clauses from the Internal Market 
Bill which would allow ministers to break 
international law by reneging on parts of the 
Brexit Withdrawal Agreement, in particular by 
‘disapplying’ sections of the Ireland/Northern 
Ireland Protocol. 

The former Chief Justice, Lord Judge, who 
had led the way with his amendment to the 
basic principle of the Bill, asked “When will 
we check the pernicious, subliminal process 
of allowing the sovereignty of Parliament to 
be refashioned into the sovereignty of the 
Executive? In this part, the Executive seek 
powers that Parliament should never have 
been asked to give. But as we have been 
asked to give them, we must not be complicit 
or supine. The only way available to us to 
indicate that we are neither complicit nor 

supine is for us to say “Not content” to each 
clause in this part of the Bill”.

And the former Chancellor, Kenneth Clarke, 
who has just become a member of the House 
of Lords, argued that “In this new global world, 
Britain will have to negotiate a large number 
of trade arrangements with many countries—
friends of ours—throughout the world. At the 
moment, it looks as though we are going into 
negotiations with the Americans and everyone 
else saying, “Yes, we will solemnly enter into a 
treaty that will of course involve some pooling 
of sovereignty and remedies for resolving 
disputes, and we will abide by it—unless, 
of course, in a few months’ time we decide 
that we will not, in which case we will get our 
Parliament to give us complete discretion to 
do whatever we like.” 

The former leader of the SDLP, Margaret 
Ritchie, argued that the Protocol was designed 
to protect the Belfast Agreement. She sharply 
criticised the Foreign Secretary, Dominic 
Raab, for totally misrepresenting the situation 
in claiming, in a BBC interview, that the EU 
was trying to undermine the Good Friday 
Agreement when it was “the EU that sought 
and is seeking to protect the Agreement 
through the Protocol.” 

The Prime Minister’s office reacted immediately 
to the Lords’ votes by issuing a Statement 
saying that the Bill “delivers on a clear 
Conservative manifesto commitment” and that 
the rejected clauses would be reintroduced 
when the Bill returns to the Commons. A 
spokesman for No 10 commented that “We 
have been consistently clear that the clauses 
represent a legal safety net to protect the 
integrity of the UK’s internal market and the 
huge gains of the peace process.” 
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Biden Wins US Presidency

Joe Biden’s victory in the US presidential 
election led to discussion of the implications of 
this development for the EU-UK negotiations. 
Fears have been expressed in Tory Party 
circles that a no-deal outcome could seriously 
threaten relations with the new Democrat 
administration, given the President-elect’s 
known distaste for Brexit, his long standing 
support for European integration and his 
commitment to the Good Friday Agreement. 

Joe Biden’s views on the UK Government’s 
Internal Market Bill, seen to threaten the 
Good Friday settlement, had been made clear. 
He warned about the risk that the Bill poses 
to the settlement and to any prospect of a 
US-UK trade agreement. Boris Johnson has 
insisted that the Bill will proceed, despite its 
initial rejection by the House of Lords. 

Joe Biden is known to believe in a triangle of 
relationships – US/UK, UK/EU, US/EU – all to 
working together and that his administration 
would seek to go forward on that basis.

The President-elect spoke to Prime Minister 
Johnson on 10 November 2020. The Downing 
Street readout of the call indicated that 
“They discussed the close and longstanding 
relationship between our countries and 
committed to building on this partnership 
in the years ahead, in areas such as trade 
and security – including through NATO. 
The Prime Minister and President-elect also 
looked forward to working closely together on 
their shared priorities, from tackling climate 
change, to promoting democracy, and building 
back better from the coronavirus pandemic.”

The Biden team readout stated that the 
President-elect “reaffirmed his support for the 
Good Friday Agreement in Northern Ireland” 

a subject missing from the UK readout of the 
call. In a call with Taoiseach, Micheál Martin, 
Joe Biden also “reaffirmed his support” for 
the Good Friday Agreement and the peace 
process in Northern Ireland. 

No Breakthrough in earlier EU-UK 
Negotiations

The earlier round of EU-UK negotiations 
restarted on 22 October and continued for two 
weeks, with a pause on 4 November. 

The Chief EU Negotiator, Michel Barnier, in a 
briefing for the Brussels ambassadors of the 
Member States, indicated that the intense 
talks had failed to achieve a breakthrough and 
spoke of the need to prepare for the possibility 
of a no-deal outcome. Time was running out 
to avoid disruption to trade at the end of the 
transition period on 31 December. Serious 
divergences remained in respect of three key 
issues – level playing field, governance and 
fisheries – seen as essential conditions for any 
economic partnership. 

Over the two weeks of negotiation, progress 
was made on drafting necessary legal texts 
across the complex thirteen point talks 
agenda but Michel Barnier stated that the 
UK side had not reciprocated EU offers of 
compromise. It was suggested that the UK 
was looking to national political leaders to 
take over the process in an effort to break 
the deadlock but that the EU does not see 
this offering a way forward because of the 
complexity of the subject. Michel Barnier 
made it clear that he would continue to work 
intensively until the last possible moment to 
find a positive outcome. 

The Chief UK Negotiator, Lord David Frost, 
commented on Twitter: “We’ve just finished 
two weeks of intensive talks with the EU. 
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Progress made. But I agree with Michel Barnier 
that wide divergences remain on some core 
issues. We continue to work to find solutions 
that fully respect UK sovereignty.” 

Specialised Committee on 
Implementation of the Protocol

On 5 November 2020, the EU and the UK 
issued an agreed Statement on the fourth 
meeting of the Specialised Committee on the 
implementation of the Protocol on Ireland and 
Northern Ireland: 

“The EU and the UK took stock of the 
implementation work on both sides. The EU 
welcomed the intensified efforts by the UK 
to progress on the implementation of the 
Protocol, in particular on issues related to 
Value Added Tax (VAT), customs, the Single 
Electricity Market and the preparatory work 
on Border Control Posts for checks of animals, 
plants and derived products.

On VAT, the EU sought reassurances from 
the UK that it will be ready to distinguish 
traders from Northern Ireland from other 
taxable persons in the rest of the UK from 1 
January 2021.

On customs, the UK confirmed that work on 
testing its IT systems was underway. The 
parties took stock of the work carried out on 
the Single Electricity Market. In the above 
three issues, the EU welcomes the constructive 
exchanges and the progress made in finding 
mutually acceptable solutions.

In the area of sanitary and phytosanitary 
issues, the EU made it clear that Border Control 
Posts will need to be fully operational on 1 
January 2021 and that the full array of checks 
and controls under the Protocol will need 
to be carried out. Further clarifications are 

expected from the UK in the coming days. The 
EU and the UK also discussed the application 
of EU legislation on medicines, as set out in 
the Protocol. This is all the more important, 
given the extraordinary circumstances of the 
coronavirus pandemic. Positive steps forward 
are being made in this area.

The parties also stressed the importance to 
swiftly reach agreement on the draft decisions 
the Joint Committee must take before 1 
January 2021, in particular on ensuring that 
the rights of EU representatives to be present 
when UK authorities implement checks and 
controls under the Protocol are operational 
and effective, on determining ‘goods not at 
risk’, on agricultural subsidies and a technical 
update to Annex 2 of the Protocol.

Section Two: The Evolving 
Debate
Withdrawal of the United Kingdom 
from the European Union 
(Consequential Provisions) Bill 2020: 
Second Stage in Dail Eireann

On 11 November 2020, the Government 
introduced an omnibus Bill designed to 
provide a legislative basis for Brexit readiness. 
Readiness is being addressed at a national level 
through policy and economic responses on 
an administrative basis and through targeted 
Brexit-related resources. Primary legislation 
is considered necessary to support measures 
that address a number of the complex issues 
that could arise for citizens and businesses 
post-transition. An omnibus Bill is considered 
the most effective way to address this broad 
range of issues. 

The Bill contains 21 parts which come under 
the remit of 11 different Ministers. It is 
intended to deal with the permanent changes 
that will take place at the end of the transition 
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period and it is preparing potentially for a 
no trade deal or no future relationship deal 
Brexit. However, it does not have the same 
series of requirements because the withdrawal 
agreement and the protocol on Ireland and 
Northern Ireland deal with many issues.

Introducing the Bill, the Minister for Foreign 
Affairs, Simon Coveney said: “The Bill before 
us is essential to ensuring we are as ready 
as we can be for the challenges coming in 
just 50 days’ time. The support of the House 
has been a hallmark of Ireland’s approach 
to Brexit. I look forward to continuing that 
constructive engagement and working closely 
with all Members as the Bill passes through 
the Oireachtas.”

Next Stage of EU Legal Action 
against UK

The European Commission is considering the 
next stage in the legal action commenced 
against the United Kingdom for potential 
breach of the good faith provisions of the 
Withdrawal Agreement in the terms of the 
controversial Internal Market Bill. 

The Commission commenced infringement 
proceedings on 1 October through a formal 
notice which called for formal observations from 
the UK side within one month. No response 
was forthcoming within the time limit and 
the Commission is considering the procedural 
options open to the EU. The UK position is that 
it does not accept the requirement to reply 
within a given time period and that it will work 
to deal with the issues involved through the UK-
EU Joint Committee on implementation of the 
Withdrawal Agreement. “We are committed to 
working through the joint committee process 
to find a satisfactory outcome for both sides. 
This is our overriding priority.”

Ferries from Ireland to France

Ferry operators Stena and Irish Ferries have 
announced the scheduling of direct daily ferry 
sailings between Ireland and France from 
January to offer traders and hauliers a way 
to bypass the UK landbridge, avoiding delays 
caused by EU-UK border formalities in the 
post-Brexit situation. Services will operate 
from Dublin and Rosslare to Cherbourg. 

The Minister for International and Road 
Transport, Hildegarde Naughton, urged 
traders and hauliers to explore alternative 
direct ferry routes. “Businesses need to 
act now and they need to start talking to 
their logistics companies, to hauliers, to the 
shipping industry and to start trialling those 
direct routes now.” 

The Irish Road Haulage Association has 
warned that supplies of goods and food to and 
from the State could be adversely affected 
from 1 January 2021 because present and 
potential ferry services between Ireland and 
the Continent will not be able to transport the 
necessary number of freight lorries. 150,000 
Irish lorries annually cross the UK on the way 
to the Continent. 

Post Brexit Technical Issues Multiply

The EU and UK authorities are discussing the 
possibility of introducing a ‘grace period’ to 
allow retailers in Northern Ireland time to 
adapt to the wide ranging changes that will 
come about on 1 January under the terms of 
the Northern Ireland Protocol. A temporary 
arrangement would mean that consignments 
of food products moving from Great Britain 
to Northern Ireland would not be subject to 
extra paperwork and associated costs. The 
First and Deputy First Ministers had written 
to the European Commission arguing that 
any threat to continuity of food supplies 
would be unacceptable.
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The PSNI Chief Constable, Simon Byrne, has 
indicated to a House of Commons Committee 
that a no-deal Brexit could result in difficulties 
in cross-border policing issues. While the 
average European Arrest Warrant can be 
processed in 48 days a change to procedures 
under the European Convention on Extradition 
could see that time increasing to as much as a 
year. The Chief Constable said that there was 
a tacit acceptance that both sides will work 
to reach a bilateral deal on the cross-border 
situation. He could not be more specific 
about policing arrangements until after the 
conclusion of the current negotiations.

The UK think tank Institute for Government has 
warned that devolved administrations, local 
authorities and many businesses risk being 
adversely affected by the impact of Brexit on 
1 January 2021 because of the dual effects of 
Brexit and the second wave of Covid-19. The 
pandemic may make plans for Brexit harder 
to implement since critical staff may be ill or 
isolated and resources may be redirected to 
the pandemic response. The National Institute 
for Economic and Social Research has warned 
that Brexit ‘on top of Covid-19’ may increase 
the shock to growth and employment in the 
early months of 2021. 

A customs clearance service, Declaron (a 
Fexco/BDO partnership), has published 
research finding that more than 50 per cent 
of Irish businesses that trade with the UK do 
not understand the new customs clearance 
procedures that will come into effect on 1 
January 2020. Declaron warned that these 
companies should not wait until a trade deal 
has been finalised between the UK and the EU 
to commence Brexit preparations. “There are 
certain steps that every business must now take 
to be able to import and export with effect from 
1 January and inaction now puts the efficiency 
of their trading with the UK at risk.” 

Section Three: Background 
Material and Further Reading 
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