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Brexit: The State of Play

25 June 2018

After several months of limited progress, on Thursday 7 June the United 
Kingdom presented an initial technical note on a legally operable text for 
a ‘backstop’ to prevent the re-emergence of a hard border on the island of 
Ireland. 

However, the paper represents less a solution and more a conversation 
starter, raising as many questions as it answers and flagging numerous issues 
which require further discussion.

The paper met with a lukewarm response from Brussels, with the European 
Union’s Chief Negotiator, Michel Barnier, indicating on Friday 8 June that 
the temporary nature of the UK’s proposal did not sit well with the need to 
“secure the absence of a hard border in all circumstances.” 

Furthermore, the UK proposal deals only with customs controls, rather 
than regulatory alignment – areas such as duties, VAT, and trade policy. The 
EU in response has emphasised the need for regulatory alignment between 
Ireland and Northern Ireland if the border issue is to be resolved.

Beyond the issue of Northern Ireland, there has been some progress 
recorded on other separation issues, and more is expected prior to the 
European Council meeting on 28-29 June, however there remain significant 
outstanding points including:

• The protection of the personal data of EU citizens

• The resolution of infringement and administrative procedures 
concerning the UK which will be ongoing at the end of the transition 
(e.g. open State Aid cases)

• The governance of the Withdrawal Agreement. 

This IIEA briefing note will deal exclusively with the issue of the UK’s 
backstop proposal.

The Negotiations: A Refresher 

The Brexit talks take place in phases, beginning 
with priority issues for the withdrawal, before 
moving on to discussion of future relations and 
transitional arrangements.

Phase One (Complete)

In Phase One, the following priority issues were up 
for discussion:

• Citizens’ rights

• The UK financial settlement

• Issues pertaining to Ireland and Northern 
Ireland

On 19 March, and at the subsequent European 
Council meeting on 22-23 March, agreement was 
reached on the first two issues, and commitments 
have been made to address many, though not all, of 
the issues relating to Ireland. 

Phase Two (Open)

In addition to finalising the open issues above, 
Phase Two deals with the following:

• Transitional arrangements for the UK after 
March 2019 (Agreed)

• A Framework for the future relationship between 
the EU and UK. The topics for discussion have 
been agreed

• Governance arrangements for the Withdrawal 
Agreement.

IIEA Briefing Note
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19 June 2017  
Opening of negotiations 
 
22-23 June 2017  
European Council Summit 
 
1 July 2017   
Estonian Presidency of the Council of the EU begins 
 
24 September 2017   
German Election 
 
19-20 October 2017   
European Council Summit 
 
14-15 December 2017    
European Council Summit

1 January 2018   
Bulgarian Presidency of the Council of the EU begins 
 
22-23 March 2018  
European Council Summit 
 
28-29 June 2018   
European Council Summit

1 July 2018    
Austrian Presidency of the Council of the EU begins 
 
18 - 19 October 2018    
European Council Summit

13 - 14 December 2018     
European Council Summit 
 
1 January 2019      
Romanian Presidency of the Council of the EU begins

21-22 March 2019      
European Council Summit

29 March 2019      
The UK leaves the EU 

Transition and future relationship   Phase 2

Phase Two of the negotiations focuses on:

• outstanding issues from Phase One, including the Northern Ireland backstop

• defining transitional arrangements for the UK after it leaves the EU; and 

• defining a framework for the UK’s future relationship with the EU

The sides agreed on transitional arrangements prior to the European Council on 22-23 March 2018.

It is hoped that the Withdrawal Treaty can be agreed by the time of the October Council.

Approval 
 phase

Withdrawal      Phase 1

Priority issues in this phase include:

• Reciprocal rights for UK and EU citizens

• Agree on methodology for calculating the UK’s liabilities

• Northern Ireland and the Good Friday Agreement

‘Sufficient Progress’ was declared on the Phase One issues in December 2017 

Unresolved issues from Phase One will continue to be discussed in Phase 2

Assuming the other phases are completed in a timely fashion, the last months will 
be set aside for finalisation and approval of the deal by the European Council and 
the European Parliament.
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The question of the backstop

Less than three weeks away from the 28-29 June European Council summit, 
the UK Government produced a paper proposing a time-limited and partial 
customs union with the EU until December 2021. The proposal aims to 
resolve the Northern Ireland border issue, and would only be activated if the 
terms of the future relationship are not agreed by the end of the transitional 
period in 2020. 

Before examining the UK proposal, it is worth re-examining the EU’s 
proposal for the backstop in the draft withdrawal treaty, which would 
essentially have allowed for a continued Customs Union between Northern 
Ireland and the EU, with regulatory alignment with relevant elements of the 
Single Market:

A common regulatory area comprising the Union and the United Kingdom 
in respect of Northern Ireland is hereby established. The common regulatory 
area shall constitute an area without internal borders in which the free 
movement of goods is ensured and North-South cooperation protected...  

The EU’s proposal, with comparisons between the present arrangements 
and the default situation post-Brexit, is illustrated in the diagram on the 
following page.

Key points of the UK’s backstop 
proposal

The UK proposes a temporary customs arrangement 
involving:

1. Customs alignment between the EU and UK as 
a whole and not just Northern Ireland;

2. An elimination of tariffs, quotas, rules of origin 
and customs procedures;

3. The UK remaining, for the most part, outside 
the Common Commercial Policy (CCP) - except 
where it is required to enable the temporary 
customs arrangement to function. According 
to the proposal, this would mean for example 
that the UK would continue to apply the EU 
common external tariff;

4. Common cross-border procedures for VAT; and 

5. Allowance for the UK to use the time to 
negotiate and ratify free trade agreements with 
other world partners.



4 Source: European Commission
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However, the EU’s backstop proposal has presented difficulties for the UK, as it could be seen to create barriers to trade between Northern 
Ireland and Britain, resulting in opposition from the DUP in particular. As such, finding a ‘legally operable’ text for the backstop has 
preoccupied discussions in the UK in recent months.

What has the UK proposed?

On 7 June 2018, the UK Cabinet Office published a paper outlining a proposed time-limited temporary customs arrangement, noting 
two options for further discussion:

1. The territory of the UK as a whole would form part of the EU’s custom territory;

OR

2. The creation of a new customs territory comprising the customs territories of the UK and the EU.

In either option (both of which are complex and unprecedented), the UK’s proposal differs from that of the EU in a number of key areas, 
including:

• The customs alignment would apply to the UK as a whole, and not just Northern Ireland. From the UK perspective, this would 
prevent barriers to trade between Northern Ireland and Britain.

• The arrangement would be time-limited, with the UK stating its preference for it to expire no later than December 2021, and it 
would only be activated should there be a delay in the negotiation and implementation of a final customs arrangement between the 
UK and the EU.

Notably, the paper proposes that the UK would adhere to the EU’s Common Commercial Policy (CCP) only where it is required to allow 
the customs arrangement to function (for example, applying the EU’s common external tariff at the UK’s external border). 

In this context, the UK proposes to use the period of the arrangement to negotiate free trade agreements with other global partners 
(though it would be unlikely to be in a position to implement these agreements, even in the unlikely event that these could be agreed 
before December 2021).

Tariffs, quotas, rules of origin and customs processes, including declarations on all UK-EU trade, would be eliminated for the duration 
of the customs arrangement. 

Furthermore, as different rules for VAT currently apply to the movements of goods between EU Member States and other global partners, 
the UK proposes an application of “common cross-border processes and procedures for VAT”.

Importantly for Irish exporters and importers, some of whom use the UK as a ‘land-bridge’ for goods travelling to and from mainland 
Europe, the UK proposes to continue to operate the Common Transit Convention and furthermore states that both the UK and the EU 
should “apply a waiver from safety and security entry and exit declarations on UK-EU trade.” 

The arrangement would apply until a permanent ‘end settlement’ on customs is agreed by both the UK and the EU. 
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Response from Brussels

In a statement on Friday, 8 June, Mr Barnier made the Commission’s position quite clear: The EU backstop solution of keeping Northern 
Ireland within the Customs Union could not, in his view, be extended to the entirety of the UK: “On customs, Northern Ireland would 
form part of our customs territory. What is feasible with a territory the size of Northern Ireland is not necessarily feasible with the whole 
UK. On regulatory alignment, we have been pragmatic and developed the least disruptive system for citizens and businesses on both 
sides.”

Assessment

There are numerous questions raised by the UK’s proposal.

Firstly, it is important to note that there are two types of controls required to eliminate the border as an issue:

1. Customs alignment, including Duties, VAT and excise, trade policy, governance (only partially covered by the UK proposal).

2. Regulatory alignment (no UK proposal on this issue).

The most glaring issue is clearly in point 2 above, which was dealt with in the EU’s backstop proposal by the concept of ‘full regulatory 
alignment’ in Northern Ireland with regard to the EU’s movement of goods acquis. The UK concedes that this issue remains outstanding, 
but has not proposed any solution. It is clear, however, that only full alignment for the entire UK could make the solution operable. 
Otherwise, a hard border would be inevitable. 

In addition, the crucial issue of governance is not covered by the UK’s backstop proposal – customs agreements cannot operate on trust 
alone, and it is notable here that the UK has recently been found to be in violation of the EU’s customs code regarding goods with 
fraudulent customs declarations arriving from China.

Furthermore, the UK’s proposal that it would continue to benefit from EU trade agreements, while negotiating its own and not applying 
the Common Commercial Policy in full is the very definition of ‘cherry-picking’, which the EU has repeatedly said it cannot accept. It 
also  presents numerous issues, including the scope of EU trade policy which would be applicable to the UK in this period, and risks of 
misalignment of UK and EU trade policies and FTAs. It would likely introduce a great deal of uncertainty regarding both existing and 
potential EU trade agreements with third countries in the period in question.

Overall, the UK’s proposal, which is both unprecedented and geographically much broader than the EU’s proposal, is an exceptionally 
complex solution given the short duration of time in which the UK foresees its potential activation. While the UK concedes that there are 
many issues still to be discussed and clarified, the details that are elaborated upon in the technical note already seem somewhat impractical.
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Mr Barnier has proposed a three-question test regarding the UK’s backstop proposal:

1. Is this a workable solution to avoid a hard border?

2. Does it respect the integrity of the Single Market and the Customs Union?

3. Is this an all-weather backstop?

At present, the answer to all of these questions is ‘no’. The document, however, is perhaps best viewed as a conversation starter and, if 
nothing else, the emergence of a UK position on the issue will be welcome after several months of deadlock.

Next steps

• The European Council will assess the progress on the Withdrawal Agreement at the 28-29 June European Council meeting, 
including whether ‘substantial progress’ has been made on the backstop.

• However, the Draft Conclusions are less than encouraging, stating the Council’s concern over the lack of progress on the backstop 
proposal, and the absence of clarity on the UK’s preferred format for the future relationship:

The European Council expresses its concern that no substantial progress has yet been achieved on agreeing a backstop solution for 
Ireland/Northern Ireland. It recalls the commitments undertaken by the UK in this respect in December 2017 and March 2018, and 
insists on the need for intensified efforts so that the Withdrawal Agreement, including its provisions on transition, can be concluded 
as soon as possible in order to come into effect on the date of the withdrawal. It recalls that negotiations can only progress as long as 
all commitments undertaken so far are respected in full. 

Work must also be accelerated with a view to preparing a political declaration on the framework for the future relationship. The 
European Council reconfirms its position set out in the guidelines of March 2018. 
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State of play on key negotiating issues 

Negotiating Issue Status Comments

Sequencing of negotiations Agreed
Negotiations will take place in phases, with 
critical withdrawal issues addressed before 
discussion of future relations.

The UK conceded on this first issue and the EU has held 
firm on its schedule.

Rights of citizens Largely agreed in Phase One
But some details remain to be finalised

Agreement in principle has been reached on a wide range 
of issues, but many of the granular details will have to be 
worked out in subsequent phases.

The UK’s liabilities (the ‘divorce bill’) Agreed in Phase One The methodology for calculating the settlement has been 
agreed.

Irish issues, including:

•   The Common Travel Area
•   Preserving the Good Friday Agreement
•   The Northern Ireland Border

General principles and UK commitments 
have been agreed in Phase One, however 
some of these issues remain linked to terms 
of the future relationship.

Agreement reached on the continuation of the Common 
Travel Area. 

Agreement on the principles for preserving the Good 
Friday Agreement. Some aspects, such as EU rights of 
Irish citizens in Northern Ireland, remain to be worked 
out.

UK has put forward an initial position and proposed 
changes to the ‘backstop’ text.

The progress on the ‘backstop’ will be assessed at the 
European Council of 28-29 June.

Framework for future relations Under discussion, but this is dependent on 
progress being made on the backstop issue.

The future trade agreement with the UK can only be 
negotiated once the UK has left the EU. A deal is unlikely 
to be finalised before 2020. 

Transitional Arrangements Agreed The parties agreed on transitional arrangements based on 
an extension of the EU acquis until December 2020. 

The UK will not have voting rights or representation in 
the EU institutions in this period.
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The Brexit Process – A Refresher

Article 50 of the Treaty on European Union defines the process of withdrawal. It states that:

• Any Member State may start the process of withdrawal by simply notifying the European Council;

• The European Commission will negotiate a withdrawal agreement with the departing Member State on behalf of the Union;

• The agreement should take account of the framework for the future relationship between the parties, but the future relationship  
cannot be agreed until the Member State has left the EU; 

• The withdrawal deal must be approved by the European Council, voting by qualified majority, and the European Parliament,  
voting by simple majority; and

• The deadline for withdrawal is two years after the notification (this deadline can be extended by unanimous consent of the  
remaining Member States).

The roles of the EU Institutions are as follows:

The European Commission (Head of Task force: Michel Barnier, France)

• Negotiates with the UK on behalf of the European Union, according to a mandate provided to it by the European Council. 

• Can request an updated mandate from the Council at any time during the negotiations. 

• Updates the Council and Parliament on progress. 

The European Council (Head of Task force: Didier Seeuws, Belgium)

• Agrees a negotiating mandate and provides this to the European Commission.

• Provides political oversight during the negotiations.

• Votes by qualified majority to approve or reject the final deal. 

• Can veto the final deal.

The European Parliament (Head of Task force: Guy Verhofstadt MEP, Belgium)

• Adopts its own position on the negotiations. 

• Is kept informed of progress by the Commission and closely monitors developments. 

• Votes by simple majority to accept or reject the final deal. 

• Can veto the final deal.

A diagram outlining the roles and process can be found on the next page.
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A diagram outlining the roles and process can be found below.


