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On 26 June 2018, Ministers for European Affairs of EU Member 
States met and formally held a hearing under Article 7 (1) Treaty 
on European Union (TEU) to discuss ongoing rule of law issues 
in Poland. 

This marked the first Council meeting in which ministers from 
across Member States were “offered a possibility to have an  
in-depth exchange with Poland” on issues raised by the European 
Commission when it triggered Article 7 on 20 December 2017.1 
Despite this formal hearing, controversial amendments to Poland’s 
Supreme Court came into effect on 3 July 2018, which reduced 
the retirement age of Supreme Court Justices from 70 to 65. 
Despite a number of other developments, including a noteworthy 
intervention by Ireland’s High Court,2 the Article 7 process 
continues to progress at an unhurried pace leading some analysts 
to call for the matter to be handed over to the courts.3 This briefing 
will assess the key developments that have occurred since that 
dramatic escalation of December 2017 and the possible outcomes 
of the proceedings. 

In a nutshell: what is Article 7 and why 
was it triggered? 
The tensions over rule of law issues between the European 
Commission and Poland, which have been ongoing since January 
2016, came to a head in December 2017 when the President 
of Poland, Andrzej Duda, signed two controversial reforms  
into Polish law:

• The Act on the National Council of the Judiciary:  
this is the body that is responsible for appointing judges, 
and changes signed into Polish law mean that 22 of the 
Council’s 25 members are now appointed by the Polish 
parliament or by the President. 

• The Act on the Supreme Court: amendments to the 
Supreme Court saw the lowering of the retirement age 
of Supreme Court Justices from 70 to 65, meaning that 
approximately 1 in 3 judges would be forced to retire.  
The changes also paved the way for the establishment 
of an ‘Extraordinary Chamber,’ which would have the 
power to reopen old cases. 

This prompted the European Commission to trigger Article 7. 
Put simply, this is a complex process, which involves a number 
of  steps, but if  pursued to its fullest extent, the proceedings can 
result in the suspension of  voting rights for a given Member 
State in the European Council. This would require a unanimous 
decision by the other Member States, which in this case is 
highly unlikely, considering the Hungarian government’s stated  
support for Poland. 

Article 7 of the Treaty on European Union  
(Emphasis ours):

1. On a reasoned proposal by one third of the Member 
States, by the European Parliament or by the European 
Commission, the Council, acting by a majority 
of four fifths of its members after obtaining the 
consent of the European Parliament, may determine 
that there is a clear risk of a serious breach by a 
Member State of the values referred to in Article 2.  
Before making such a determination, the Council shall 
hear the Member State in question and may address 
recommendations to it, acting in accordance with the 
same procedure. The Council shall regularly verify that 
the grounds on which such a determination was made 
continue to apply.

2. The European Council, acting by unanimity on a 
proposal by one third of the Member States or by the 
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Commission and after obtaining the consent of the 
European Parliament, may determine the existence 
of a serious and persistent breach by a Member State 
of the values referred to in Article 2, after inviting the 
Member State in question to submit its observations.

3. Where a determination under paragraph 2 has been 
made, the Council, acting by a qualified majority, 
may decide to suspend certain of the rights deriving 
from the application of the Treaties to the Member 
State in question, including the voting rights of the 
representative of the government of that Member 
State in the Council. In doing so, the Council shall 
take into account the possible consequences of such 
a suspension on the rights and obligations of natural 
and legal persons. The obligations of the Member 
State in question under the Treaties shall in any case 
continue to be binding on that State.

4. The Council, acting by a qualified majority, may decide 
subsequently to vary or revoke measures taken under 
paragraph 3 in response to changes in the situation 
which led to their being imposed.

5. The voting arrangements applying to the European 
Parliament, the European Council and the Council 
for the purposes of this Article are laid down in Article 
354 of the Treaty on the Functioning of the European 
Union.

This unprecedented measure was followed by attempts on both 
sides to de-escalate the situation, which included a cabinet 
reshuffle in Poland and the hosting of a working dinner between 
newly appointed Polish Prime Minister, Mateusz Morawiecki, 
and President of the European Commission, Jean-Claude 
Juncker, to discuss the matter further. Furthermore, since Article 
7 was triggered, there have been a series of high-level meetings 
between First Vice President of the European Commission, Frans 
Timmermans, and the Polish government. 

Despite these attempts, on 29 January 2018, the European 
Parliament’s Committee on Civil Liberties, Justice and Home 
Affairs (LIBE) voted by 33-9 in favour of endorsing the European 
Commission’s reasoned proposal. This then went to a plenary 
session of the Parliament in which it was fully endorsed by 422 
votes in favour to 147 against, with 48 abstentions.4

What has happened since then? 
Judicial reforms take effect in Poland

Just four days before Bulgaria’s Presidency of the Council of the 
EU ended, the General Affairs Council held a formal hearing 

under Article 7(1) TEU5 in which Member States were given an 
opportunity to have an in-depth exchange with Poland. 

While rule of law issues in Poland had been discussed at previous 
Council meetings, this was the first of the next steps of the Article 
7 process. Following the meeting, First Vice President of the 
European Commission, Frans Timmermans, said: “Let me be very 
clear: The systemic threat for the rule-of-law persists. So for us to be 
able to say that it no longer persists, we will need some more steps 
from the Polish side.”6

On 2 July 2018, in anticipation of controversial reforms to Poland’s 
Supreme Court taking effect, the European Commission launched 
an infringement procedure against the Polish government “to 
protect the independence of the Supreme Court.”7 The Polish 
government was given a one-month deadline to respond and make 
necessary concessions.

Reforms to Poland’s Supreme Court came into effect the following 
day, which forced 27 of 72 Supreme Court judges to retire, 
including Supreme Court President, Małgorzata Gersdorf. She has 
refused to step aside, however, claiming that her mandate is derived 
from the Polish Constitution – she was appointed for a six-year 
term in 2014. Since the reforms have come into effect, President 
Gersdorf has continued to turn up to work. The Polish government, 
for its part, has not negotiated concessions with the European 
Commission but has instead focused on passing legislation to allow 
for the appointment of a new Supreme Court President.8 

In a speech to the European Parliament on 4 July 2018, Polish Prime 
Minister, Mateusz Morawiecki, called on the EU not to “lecture” 
Poland9 on the rule of law and again restated his government’s view 
that judicial reforms are necessary to rid the country of its “murky 
Communist past”. He maintained his government’s long-held 
view that, “each EU state has the right to shape their legal system 
according to their own traditions.”10

A significant intervention from Ireland’s High 
Court

An illustration of how the ongoing rule of law difficulties will impact 
Poland’s relations with its EU counterparts arose when a decision 
by High Court Justice, Aileen Donnelly, to postpone an extradition 
case of a Polish national under the European Arrest Warrant (EAW) 
was upheld by the Court of Justice of the European Union (CJEU). 
In her decision, on 12 March 2018, to refer the case to the CJEU, 
Justice Donnelly cited “immense legislative changes” in Poland.11

On 25 July 2018, the CJEU ruled12 that EU Member States should 
take into account the European Commission’s reasoned proposal 
to trigger Article 7 against Poland when considering cases under 
the EAW. However, the CJEU also stated that while the judicial 
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authority concerned is right to postpone an extradition if it 
determines there is a risk that the individual would not receive a 
fair trial, it was up to the judicial authority (Ireland’s High Court) 
to determine this. 

The ruling, according to some media reports, casts doubt over the 
mutual recognition of EU judicial systems, which underpins the 
European Arrest Warrant.13 Despite this, the decision by the CJEU 
was welcomed by the Polish government with Deputy Justice 
Minister, Marcin Warchol, claiming it represented a “defeat” for 
the Irish High Court. The case has now been referred back to 
Justice Donnelly. 

What more can be done? 
Time for the Courts to step in
The European Commission has been discussing ongoing rule of 
law issues with the Polish government since January 2016. Some 
analysts have argued that the Article 7 proceedings are too ‘elaborate’ 
and have, in effect, failed. Agata Gostyńska-Jakubowska, a Senior 
Research Fellow at the Centre for European Reform, has argued that 
it is time for the European Commission to take the responsibility 
for dealing with this issue out of the hands of politicians and pass 
it on to the CJEU. 14 By opening infringement proceedings on 
2 July 2018, the European Commission has initiated a process 
which could lead to legal action against Poland, but the European 
Commission has maintained throughout that it would prefer to 
continue its dialogue with Poland to find a political solution. The 
European Commission’s insistence on finding a political solution 
has been described by Timothy Garton Ash, Professor of European 
Studies at the University of Oxford, as an attempt to play chess 
against a kickboxer.15 

More stick, less carrot 
A further solution that has been discussed, which would involve 
linking the provision of EU funding to the rule of law, has been 
welcomed by the European Court of Auditors, for example,16 
but in reality such changes would not come into effect until 
the next Multiannual Financial Framework period in 2021.  
On 2 May 2018, the European Commission outlined its proposals 
to implement a “mechanism to protect EU tax payers’ money in 
case of deficiencies regarding the rule of law in a Member State”.17 
While this may offer a longer-term solution to rule of law issues 
arising in the future, it would have little, if any, impact on the current 
situation with Poland. 

This proposal to link the provision of EU funds to the rule of law is 
an indication that the EU is more willing to use a stick, as opposed 
to a carrot, to ensure that Member States adhere to the EU’s values. 
While it is only a proposal at this stage, should this proposed linkage 
be supported by Member States it would represent a significant 
change for the EU. 

“Preaching the virtues of democracy”
The EU has been accused of being able to “preach the virtues of 
democracy” but not being able to do an awful lot when a Member 
State undermines these virtues.18 This feeds into a broader point 
surrounding the issue of so-called ‘democratic backsliding.’ 
The battle between the Polish government and the European 
Commission is just one example among many in the European 
Union where there are issues surrounding respect for the rule of 
law and separation of powers. 

The consolidation of democracy in Central and Eastern Europe 
over the last two decades has paved the way for many of these 
countries to either join the European Union or become an accession 
candidate. However, concerns have been raised in a number of 
these states, in particular with regard to the independence of the 
media and the independence of the judiciary. This is borne out by a 
recent study by Freedom House that found “the Democracy Score 
of every country in Central Europe has declined since 2008.”19 

This broader debate surrounding democratic backsliding is an 
issue that will have an impact on the current Article 7 proceedings.  
The consensus-based approach that is decision-making in the 
European Union does not have the capacity to act swiftly, especially 
not on issues as contentious as this one. This has allowed the Polish 
government to continue its reform agenda while the European 
institutions have gone through the complex and multi-layered 
process of opening formal procedures against Poland.

For their part, Member States, through the European Council, do 
not have the collective ability to act swiftly either. Furthermore, 
there is a dilemma to be considered: if the situation were to 
progress to the point where a unanimous decision is required 
and fall at this hurdle, this could be seen to undermine the EU’s  
so-called ‘nuclear option.’ As has been much reported, the 
Hungarian government has stated its support for Poland in this 
matter. Why then, would the other Member States be willing to 
take proceedings to this penultimate stage in the knowledge that 
this may be for nothing? 

The case could be made that symbolically, it is worth isolating 
those Member States who are considered to be undermining the 
EU’s values, but on the other hand, there are pragmatic actors who 
would argue that this is futile if it results in collective inaction. 
This is where future debates surrounding the EU’s shift towards 
a sanctions-based approach will need to have the full attention of 
Member States.

In conclusion, as has been outlined, the process of fully utilising 
Article 7 is multi-layered and complex and Member States must take 
a number of competing issues into account before deciding how 
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to proceed. We have reached a point in the Article 7 proceedings 
where little more can be done without the collective political will 
of the Member States and therefore, the European Commission 
has sought to bring another piece into play on the chessboard by 
opening infringement proceedings through the CJEU. While the 
EU deliberates, the Polish government continues to implement its 
controversial reform agenda and there remains no clear end in sight 
to this prolonged dispute.
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